UNITED STATES DEPARTMENT OF AGRICULTURE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(Including Court Decisions) 


VOL. 34 NO. 2 
(NOS. 16,262 — 16,323) 


Pages 199 — 448 


February 1975 


For sale by the Superintendent of Documents, U.S. Government Printing Office, 
Washington, D.C. 20402. Price of single copy varies depending on size. 
Subscription price per year $14.70, domestic; $18.40, foreign. 








AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seg.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seqg.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seg.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘‘Agriculture Decisions.’’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary's decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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the legislative history, and decisions of the Supreme Court. 
Legislative history — authority of Secretary supported by 


It has been the administrative policy of the Secretary since 1933 to exempt de- 
fined producer-handlers in many instances from the pricing and pooling re- 
quirements of the various marketing orders. The legislative history of the 
Act supports the authority of the Secretary to regulate or exempt pro- 
ducer-handlers from regulation as handlers depending on his discretion and 
findings, and his long and continued policy of exempting producer-handlers 
from full regulation as handlers is entitled to great weight in interpreting 
the Act. 


Statutory construction — plain meaning contention — rejection of as in- 
appropriate to situation 


Where the Secretary has consistently held to a different interpretation than that 
advanced by petitioner, and where the courts have not found the relevant 
statutory language to be so plain as to require no further search for its 
meaning, the petitioner’s contention with respect thereto is inappropriate 
and without merit in this situation. 


Aid to statutory construction 


As an aid to statutory construction, the law is well settled by the courts that 
great weight will be given to an agency’s construction of its own enabling 
legislation. 


Administrative interpretation — evidence of its proper construction 


Where the Secretary’s interpretation of the Act, together with his policy and his 
actions have been consistently maintained since 1935, although it has been 
held that administrative interpretation alone is not conclusive of congres- 
sional intent, it is well established that long-continued interpretation by 
administrative officials of an Act, which in the meantime is reenacted by 
Congress, is evidence of its proper construction. 


Congressional consideration — petitioner's attention to excerpts from — sub- 
sequent reenactment of the Act — Legal status of producer-handlers re- 
affirmed 


Where petitioner called attention to excerpts from congressional debates and dis- 
cussions in support of its contentions, in the final analysis, the Congress 
reenacted the Act and on three separate, subsequent occasions reaffirmed 
the legal status of producer-handlers as maintained by the Secretary, this 
consideration does not substantiate petitioner’s contentions. 


The courts — holdings support the Secretary 


Where petitioner relies on the Supreme Court’s decision in the Lehigh Valley 
case which required realigning the pricing and pooling allocation structures, 





CARNATION COMPANY 201 
Cite as 34 A.D. 199 


the consideration was the need to establish allocations for pricing purposes 
of milk received by handlers from producer-handlers as surplus to their 
needs. The courts have upheld the Secretary's authority in, among others 
cited herein, United States v. Rock Royal Co-op., 307 U.S. 533 (1939), 
Ideal Farms, Inc. v. Benson, 288 F.2d 608 (3rd Cir. 1961), and Lewes 
Dairy, Inc. v. Freeman, 401 F.2d 308, 317 (1968). 


Terms of an order — Must they be made equally applicable to all handlers 
operating in the marketing area covered by the order? 


The final decisions of the Secretary relating to the three orders under review 
disclose that the Secretary has authority to exempt producer-handlers from 
full regulation as handlers when he finds on the basis of evidence that their 
regulation is not necessary to achieve the purposes of the Act. 


Burden of proof — failure to sustain — Dismissal 


Where petitioner failed to sustain its burden of proof in its contentions that 
the statute requires the Secretary to fully regulate producer-handlers as 
handlers thereby denying his discretion not to do so, and where the actions 
challenged by petitioner are in accordance with law, the petition is without 
merit. The petition is therefore dismissed. 


William J. Moore, Los Angeles, CA, for petitioner. 
Victor W. Palmer, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15)(A) of the Agricultural 
Marketing Agreement Act of 1937, as amended (7 U.S.C. 601 et 
seq.) instituted by petitioner, a handler subject to Order Nos. 124, 
125 and 131 which regulate the handling of milk in the Oregon- 
Washington, Puget Sound, Washington, and the Central Arizona 
marketing areas, respectively. 


The petition filed on May 30, 1972, challenges those provisions 
of each of the three Orders which exempt producer-handlers from 
the monetary obligations imposed by each order on other types of 
handlers regulated by each order. Petitioner contends that these 
exemptions are not in accordance with law in that (1) the language 
of the Act requires producer-handlers to be regulated in the same 
manner as all other handlers; (2) its position is supported by 
legislative history; and (3) its position is further supported by 
decisions of the Supreme Court. 


Respondent’s answer filed on June 21, 1972, joins issue with 
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each of petitioner’s contentions. A hearing was initially scheduled 
to be held on August 2, 1972, in Los Angeles, California, however, 
upon respondent’s request and for good cause shown the hearing 
was postponed. On December 5, 1972, the hearing before Ad- 
ministrative Law Judge John G. Liebert was held in the United 
States Court House, 312 North Spring Street, Los Angeles, 
California. Petitioner was represented by William J. Moore, 
attorney, 5045 Wilshire Boulevard, Los Angeles, California. 
Respondent was represented by Victor W. Palmer, attorney, 
United States Department of Agriculture, Washington, D.C. At 
the conclusion of the hearing the parties were given an op- 
portunity to file proposed findings of fact and briefs. The final 
brief in this matter was filed on April 30, 1973. 


Several organizations and associations interested in the subject 
matter and the outcome of this proceeding filed requests to in- 
tervene. They are: 


Crescent, Quality Chekd Dairy Products; 


Dairy Farmer-Distributors of America, Inc. 
Olsen Dairy and Cow Palace Dairy; 


Independent Milk Producer-Distributors Association; 
The Colorado Retail Dairy Farmers Association; 
The National Milk Producers Federation; 

Western Colorado Milk Producers Association; 
United Dairymen of Arizona. 


All of these requests to intervene were denied by the Judge, citing 
the applicable rule of procedure set forth in 7 CFR 900.57. 
However, permission was granted to each to participate in the 
proceeding to the extent of making oral argument at the con- 
clusion of the taking of testimony and the filing of a brief or briefs. 
At the hearing these organizations and associations were 
represented by counsel whose appearances were noted in the 
record. They made brief arguments, also on the record, and filed 
briefs. 


FINDINGS OF FACT 


1. Petitioner is a ‘‘handler’’ regulated under Order Nos. 124, 
125 and 131. 


2. Those persons who qualify as producer-handlers under Order 
Nos. 124, 125 or 131 are exempted from the monetary obligations 
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to which handlers, such as petitioner, are subject under the Or- 
ders. 


3. The pertinent provisions of Order No. 124 which effectuate 
the aforesaid exemption of producer-handlers are: 


“§ 1124.12 Producer-handler. 


(a) ‘Producer-handler’ means any person who operates a dairy farm and 
a milk processing plant from which there is route disposition in the 
marketing area during the month, and who receives no skim milk (in- 
cluding nonfat dry milk or condensed skim milk or skim milk recombined 
from nonfat dry milk or condensed skim milk) or butterfat from any 
source, other than his own production, for use in fluid milk products 
during the month: Except that such person may purchase from other pool 
plants packaged fluid milk-products, other than whole milk, in an amount 
not in excess of an average of 100 pounds per day during the month; and 


(b) Such person must provide proof satisfactory to the market ad- 
ministrator that the care and management of all the dairy animals and 
other resources necessary to produce the entire volume of fluid milk 
products (excluding receipts from pool plants) and the operation of the 
processing and distribution business is the personal enterprise of and at 
the personal risk of such person.” 


“§ 1124.60 Exemptions. 


. Sections 1124.40 through 1124.46, 1124-50 through 1124.54, 1124.70 
through 1124.72, and 1124.80 through 1124.87 shall not apply to a 
producer-handler or an exempt plant described in paragraph (a) or (b) of 
this section: 


(a) A distributing plant operated by a Government agency; and 


(b) Any distributing plant from which less than an average of 300 
pounds of Class I milk per day is disposed of in the marketing area on 
routes during the month.”’ 


4. The pertinent provisions of Order No. 125 which effectuate 
the aforesaid exemption of producer-handlers are: 


“§ 1125.14 Producer-handler. 


‘Producer-handler’ means a person who is engaged in the production of 
milk and also operates a plant from which during the month an average of 
more than 110 pounds daily of fluid milk products, except filled milk, is 
disposed of on a route(s) within the marketing area and who has been so 
designated by the market administrator upon his determination that all of 
the requirements of this section have been met, and that none of the 
conditions therein for cancellation of such designation exists. All 
designations shall remain in effect until canceled pursuant to paragraph (c) 
of this section. The Department of Institutions, State of Washington, 
shall be a producer-handler exempt from the provisions of this section and 
§§ 1125.30 and 1125.32 with respect to milk of its own production and 
receipts from pool plants processed or received for consumption in State 
institutions and with respect to movements of milk to or from a pool plant. 
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(a) Requirements for designation. (1) The producer-handler has and 
exercises (in his capacity as a handler) complete and exclusive control over 
the operation and management of a plant at which he handles and 
processes milk received from his milk production resources and facilities 
(designated as such pursuant to paragraph (b)(1) of this section), the 
operation and management of which are under the complete and exclusive 
control of the producer-handler (in his capacity as a dairy farmer). 


(2) The producer-handler neither receives at his designated milk 
production resources and facilities nor receives, handles, processes or 
distributes at or through any of his milk handling, processing or 
distributing resources and facilities (designated as such pursuant to 
paragraph (b)(2) of this section) milk products for reconstitution into fluid 
milk products, or fluid milk products derived from any source other than 
(i) his designated milk production resources and facilities, (ii) pool plants 
within the limitation specified in paragraph (c)(2) of this section, or (iii) 
nonfat milk solids which are used to fortify fluid milk products. 


(3) The producer-handler is neither directly or indirectly associated with 
the business control or management of, nor has a financial interest in, 
another handler’s operation; nor is any other handler so associated with 
the producer-handler’s operation. 


(4) Designation of any person as a producer-handler following a can- 
cellation of his prior designation shall be preceded by performance in 
accordance with subparagraphs (1), (2), and (3) of this paragraph for a 
period of 1 month. 


(b) Resources and facilities. Designation of a person as a producer- 
handler shall include the determination and designation of the milk 
production, handling, processing and distributing resources and facilities, 
all of which shall be deemed to constitute an integrated operation, as 
follows: 


(1) As milk production resources and facilities: All resources and 
facilities (milking herd(s), buildings housing such herd(s), and the land on 
which such buildings are located) used for the production of milk: 


(i) Which are directly, indirectly or partially owned, operated or con- 
trolled by the producer-handler; 


(ii) In which the producer-handler in any way has an interest including 
any contractual arrangement; and 


(iii) Which are directly, indirectly or partially owned, operated or con- 
trolled by any partner or stockholder of the producer-handler: Provided, 
That for purposes of this subparagraph any such milk production 
resources and facilities which the producer-handler proves to the 
satisfaction of the market administrator do not constitute an actual or 
potential source of milk supply for the producer-handler’s operation as 
such shall not be considered a part of his milk production resources and 
facilities; and 


(2) As milk handling, processing and distributing resources and 
facilities: All resources and facilities (including store outlets) used for 
handling, processing and distributing within the marketing area any fluid 
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milk product: 


(i) Which are directly, indirectly or partially owned, operated or con- 
trolled by the producer-handler; or 


(ii) In which the producer-handler in any way has an interest, including 
any contractual arrangement, or with respect to which the producer- 
handler directly or indirectly exercises any degree of management or 
control. 


(c) Cancellation. The designation as a producer-handler shall be can- 
celled under any of the conditions set forth in subparagraphs (1) and (2) of 
this paragraph, or upon determination by the market administrator that 
any of the requirements of subparagraphs (1), (2), and (3) of paragraph (a) 
of this section are not continuing to be met, such cancellation to be ef- 
fective on the first day of the month following the month in which the 
requirements were not met, or the conditions for cancellation occurred. 


(1) Milk from the designated milk production resources and facilities of 
the producer-handler is delivered in the name of another person as 
producer milk to another handler. 


(2) The producer-handler handles fluid milk products derived from 
sources other than the designated milk production facilities and resources, 
with the exception of purchases from pool plants in the form of packaged 
fluid milk products, other than whole milk, which do not exceed a daily 
average during the month of 100 pounds. 


(d) Public announcement. The market administrator shall publicly 
announce the name, plant location and farm location(s) of persons 
designated as producer-handlers, of those whose designations have been 
cancelled, and the effective dates of producer-handler status or loss of 
producer-handler status for each. Such announcements shall be controlling 
with respect to the accounting at plants of either handlers for fluid milk 
products received from any producer-handler. 


(e) Burden of establishing and maintaining producer-handler status. 
The burden rests upon the handler who is designated as a producer-handler 
to establish through records required pursuant to § 1000.5 that the 
requirements set forth in paragraph (a) of this section have been and are 
continuing to be met, and that the conditions set forth in paragraph (c) of 
this section for cancellation of designation do not exist.’’ 


“§ 1125.65 Producer-handlers. 


Sections 1125.40 through 1125.46, 1125.50 through 1125.55, 1125.60, 
1125.61, 1125.70 through 1125.72, and 1125.80 through 1125.89 shall not 
apply to a producer-handler.”’ 


5. The pertinent provisions of Order 131 which effectuate the 
aforesaid exemption of producer-handlers are: 


“§ 1131.11 Producer-handler. 


‘Producer-handler’ means: 


(a) Any person who is both a dairy farmer and the operator of a plant 
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from which fluid milk products are disposed of in the marketing area on 
routes and who: 


(1) Receives at his plant, or acquires for disposition on routes, fluid milk 
products only from: 


(i) Its own farm production, and 


(ii) Fluid milk products obtained by transfer from pool plants or other 
order plants in an amount not to exceed 5 percent of his total fluid milk 
product disposition for the month or 5,000 pounds, whichever is less: 


(2) Does not reprocess or convert milk products into a fluid milk product 
except to increase the nonfat milk solids content above that of the fluid 
milk product received: 


(3) Furnishes proof satisfactory to the market administrator that: 


(i) The maintenance, care, and management of all the dairy animals and 
other resources necessary to produce the entire amount of milk handled 
(other than that received from regulated plants) is the personal enterprise 
of and at the personal risk of such person in his capacity as a producer, and 


(ii) The operation of such plant is the personal enterprise of and at the 
personal risk of such person in his capacity as a handler. 


(b) A governmental agency that operates a milk plant, except that a 
plant operated by such agency shall be a pool plant if bulk milk is delivered 
during the month by such governmental agency to another plant that is a 
pool plant and a written request is filed by the agency with the market 
administrator asking that its plant be considered a pool plant. If such a 
plant is made a pool plant at the request of the governmental agency for 1 
month and thereafter resumes the status of a nonpool plant, it shall not be 
eligible for pool plant status again until it has been a nonpool plant for 12 
consecutive months.” 


“§ 1131.60 Producer-handler. 


Sections 1131.40 through 1131.45, 1131.50 through 1131.53, 1131.70 
through 1131.74, and 1131.80 through 1131.87 shall not apply to a 
producer-handler.”’ 


6. The parties stipulated as follows: 


(a) Petitioner is a fully regulated handler under Milk Order 
Nos. 124, 125 and 131; 


(b) Petitioner’s challenge is limited to whether the 
provisions of each of those orders which exempt producer- 
handlers from the pricing and pooling provisions of each order are 
authorized by the Agricultural Marketing Agreement Act of 1937, 
as amended, 7 U.S.C. 601 et seq.; 


(c) It has been the administrative policy of the Secretary of 
Agriculture, dating back to 1933, and continuing to the present, 
to exempt defined producer-handlers in many instances from the 
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pricing and pooling requirements of the various marketing orders. 


(d) In each of the markets covered by the three orders there 
are producer-handlers who distribute milk which is not priced and 
pooled under the orders because of the operation of the provisions 
in the orders the legality of which is challenged in this proceeding. 


7. The legal issue presented requires an analysis of the rather 
extensive relevant legislative history pertaining to producer- 
handlers under the Act. For purposes of reference, the Ad- 
ministrative Law Judge took official notice of the following: 


(a) Decisions of the Secretary of Agriculture relative to the 
Puget Sound, Washington Order—No. 125: 
(1) Promulgation—16 F.R. 3053, dated April 7, 1951; 


(2) Proposal to eliminate exemption denied—19 F.R. 486, dated January 
19, 1954; also refer to findings in 18 F.R. 8090; 


(3) Competitive position of producer-handler aired— 24 F.R. 5372, dated 
July 2, 1959; 


(4) Producer-handler status for state institutions—27 F.R. 256, dated 
January 10, 1962; 


(5) Allocation of receipts from producer-handlers—31 F.R. 7062, 9214, 
dated July 7, 1964; 


(6) Proposed regulation of producer-handler—31 F.R. 7062, dated May 
13, 1966; 


(7) Producer-handler status under Class I base plan—32 F.R. 10742, 
dated July 21, 1967; 


(8) Producer-handler status re filled milk—34 F.R. 16881, dated October 
18, 1969. 


(b) Decisions of the Secretary of Agriculture relative to the 
Oregon-Washington Order—No. 124: 
(1) Promulgation—34 F.R. 17684, dated October 31, 1969; 


(2) Producer-handler exemption reviewed—36 F.R. 21819, dated 
November 16, 1971. 


(c) Decisions of the Secretary of Agriculture relative to the 
Central Arizona Order—No. 131: 
(1) Promulgation—20 F.R. 7689, dated October 13, 1955; 


(2) Producer-handler exemption reviewed—27 F.R. 4782, dated May 19, 
1962; 


(3) Allocation of receipts from producer-handlers—29 F.R. 9214, dated 
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July 7, 1964; 


(4) Producer-handler definition reviewed— 34 F.R. 16548, dated October 
16, 1969. 


In addition to the foregoing, official notice was taken of all of 
the relative legislative history with the caveat that counsel must 
clearly identify in their briefs where the reference may be found. 
Counsel for Respondent listed the basic references on which he 
would rely and these are appendices A, B, C, D, E, F and G which 
accompany the transcript of this proceeding. Counsel for 
Petitioner identified the legislative history on which he relies in 
his brief. 


8. Section 608c(15)(A) of the Act provides: 


‘“(15)(A) Any handler subject to an order may file a written petition 
with the Secretary of Agriculture, stating that any such order or any 
provision of any such order or any obligation imposed in connection 
therewith is not in accordance with law and praying for a modification 
thereof or to be exempted therefrom. He shall thereupon be given an 
opportunity for a hearing upon such petition, in accordance with 
regulations made by the Secretary of Agriculture, with the approval of the 
President. After such hearing, the Secretary shall make a ruling upon the 
prayer of such petition which shall be final, if in accordance with law.”’ 


Accordingly, it is proper to review the legality of the contested 
provisions of the 3 Orders in this proceeding. 


CONCLUSIONS 


Petitioner's complaint is that as a fully regulated handler under 
the 3 milk marketing orders it has certain monetary and other 
obligations imposed by the orders which are not borne by 
producer-handlers who are specifically exempted from these 
obligations, and that, as a result thereof, the orders are 
discriminatory against Petitioner and illegal. Petitioner contends 
that: 


(a) the “plain meaning’’ of § 608c(5) prohibits any term or 
condition in an order excepting those specifically enumerated, and 


that provision for exemption of producer-handlers is not one of 
those enumerated; 


(b) if the provisions of § 608c(5)(A) are used in orders such 
orders must require all handlers to pay the minimum prices 
established, and that such prices must be uniform as to all 
handlers including producer-handlers; based on the specific 
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working of the section the exemption of producer-handlers in the 3 
orders is not only without statutory authority, but, in fact, 
prohibited by the statute; 


(c) the specific wording of § 608c(5)(C) which provides for a 
handler adjustment mechanism “including producers who are also 
handlers’ is clear in its requirement that milk of producer- 
handlers be pooled; 


(d) the legislative history of the Act supports Petitioner’s 
contention that Congress intended producer-handlers to be 
regulated as handlers; 


(e) court decisions affirm petitioner’s interpretation of the 
statute that producer-handlers are required to be regulated as 
other handlers. 


Respondent contends that: 


(a) the Secretary has discretion in determining whether or not 
certain activities should be regulated or not regulated depending 
on whether or not he considers regulation on the basis of facts 
adduced at a hearing to be necessary to carry out the general 
purposes of the Act; 


(b) the legislative history of the Act supports the authority of 
the Secretary to regulate or exempt producer-handlers from 
regulation as handlers depending on his discretion and findings; 


(c) the policy of the Secretary has been to exempt producer- 
handlers from full regulation as handlers and that this long 
continued policy based upon his administrative interpretation of 
his authority under the Act is entitled to great weight in in- 
terpreting the Act; 


(d) the subsequent amendments to the Act affirm the 
Secretary’s interpretation of the Act as providing for exemption 
of producer-handlers from full regulation as handlers when he so 
determines; 


(e) court decisions affirm the Secretary’s authority to exempt 
producer-handlers from regulation. 


It is not controverted in this proceeding that ‘“producer- 
handlers’’ come within the definition of ‘“‘handlers’’ in § 608c(1) of 
the Act. We conclude this to be so. 


The provisions of the Agricultural Marketing Agreement Act of 
1937 bearing upon the issues in this proceeding are: 
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“§ 602. 
It is declared to be the policy of Congress— 


(7) ee 9 


(2) 3 © 
3) +e 


(4) Through the exercise of the powers conferred upon the Secretary of 
Agriculture under this chapter, to establish and maintain such orderly 
marketing conditions for any agricultural commodity enumerated in 
section 608c(2) of this title as will provide, in the interests of producers and 
consumers, an orderly flow of the supply thereof to market throughout its 
normal marketing season to avoid unreasonable fluctuations in supplies 
and prices. 


-_* * 


§ 608c. 


(1) The Secretary of Agriculture shall, subject to the provisions of this 
section, issue, and from time to time amend, orders applicable to 
processors, associations of producers, and others engaged in the handling 
of any agricultural commodity or product thereof specified in subsection 
(2) of this section. Such persons are referred to in this chapter as ‘han- 
dlers.’ Such orders shall regulate, in the manner hereinafter in this section 
provided, only such handling of such agricultural commodity, or product 
thereof, as is in the current of interstate or foreign commerce, or which 
directly burdens, obstructs, or affects, interstate or foreign commerce in 
such commodity or product thereof. 


(2) Orders issued pursuant to this section shall be applicable only to 
. . . the following agricultural commodities and the products thereof. . . 
ae 


(3) Whenever the Secretary of Agriculture has reason to believe that the 
issuance of an order will tend to effectuate the declared policy of this 
chapter with respect to any commodity or product thereof specified in 
subsection (2) of this section, he shall give due notice of and an op- 
portunity for a hearing upon a proposed order. 


Finding and issuance of order 


(4) After such notice and opportunity for hearing, the Secretary of 
Agriculture shall issue an order if he finds, and sets forth in such order, 
upon the evidence introduced at such hearing (in addition to such other 
findings as may be specifically required by this section) that the issuance 
of such order and all of the terms and conditions thereof will tend to ef- 
fectuate the declared policy of this chapter with respect to such com- 
modity. 


(5) In the case of milk and its products, orders issued pursuant to this 
section shall contain one or more of the following terms and conditions, 
and (except as provided in subsection (7) of this section) no others: 


(A) Classifying milk in accordance with the form in which or the pur- 
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pose for which it is used, and fixing, or providing a method for fixing, 
minimum prices for each such use classification which all handlers shall 
pay, and the time when payments shall be made, for milk purchased from 
producers or associations of producers. Such prices shall be uniform as to 
all handlers, subject only to adjustments for (1) volume, market, and 
production differentials customarily applied by the handlers subject to 
such order, (2) the grade or qual. y of the milk purchased, and (3) the 
locations at which delivery of such milk, or any use classification thereof, 
is made to such handlers. 


(Bp) 2° 


(C) In order to accomplish the purposes set forth in paragraphs (A) and 
(B) of this subsection, providing a method for making adjustments in 
payments, as among handlers (including producers who are also handlers), 
to the end that the total sums paid by each handler shall equal the value of 
the milk purchased by him at the prices fixed in accordance with paragraph 
(A) of this subsection. 


(6) * * * 


(13) (A) No order issued under subsection (9) of this section shall be 
applicable to any person who sells agricultural commodities or products 
thereof at retail in his capacity as such retailer, except to a retailer in his 
capacity as a retailer of milk and its products. 


(B) No order issued under this chapter shall be applicable to any 
producer in his capacity as a producer.” 


In pertinent points it is noted that the term “‘producer-handler”’ is 
not mentioned in the original Act’ of 1937. However, subsequent 
amendments to the Act, in the Food and Agriculture Act of 1965, 
and as amended in 1968, directly refer to ‘‘producer-handlers’’. 
Section 104 of Public Law 89-321, as amended by Public Law 90- 
559, § 1(3), October 11, 1968, 82 Stat. 996, provided that: 


“Sec. 104. The legal status of producer handlers of milk under the 
provisions of the Agricultural Adjustment Act, as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937, as amended, shall 
be the same subsequent to the adoption of the amendments made by this 
title [amending subsecs. (5) and (18) of this section] as it was prior 
thereto.” 


In addition, the Agriculture Act of 1970, amending the 
Agricultural Marketing Agreement Act of 1937, referred to 
“‘producer-handlers’’ as follows: 


“The legal status of producer handlers of milk under the provisions of the 
Agricultural Adjustment Act, as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1973, as amended, shall be the 
same subsequent to the adoption of the amendments made by this Act 
jamending subsec. (5)(B) of this section] as it was prior thereto.” 
(Section 201(b) of Pub. L. 91-524). 
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Also, the Consumer Protection Act of 1973, amending the 
Agricultural Marketing Agreement Act of 1937, refers to 
‘“‘producer-handlers”’ as follows: 


“The legal status of producer handlers of milk under the provisions of the 
Agricultural Adjustment Act, as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937, as amended, shall be the 
same subsequent to the adoption of the amendments made by the 
Agriculture and Consumer Protection Act of 1973 [amending subsecs. 
(17) and (18) of this section and sections 4501, 1446(c) and 1446a of this 
title] as it was prior thereto.’’ (Section 206 of Pub. L. 91-524, as added 
Pub. L. 93-86, § 1(6), and amended Pub. L. 93-125, § 1(a)(iii), Oct. 18, 
1973, 87 Stat. 450.) 


The foregoing statutory citations disclose that Congress, 
commencing in 1965, has continuously recognized the existence of 
producer-handlers as a separate and distinct segment of the milk 
industry. Congress did not define the term ‘“‘producer-handler’’, 
but simply re-affirmed the legal status of producer-handlers as it 
existed, and exists under marketing orders. 


What is a “producer-handler’’? Examination of the Federal 
Milk Order Market Statistics (1971) published by the Dairy 
Division, Consumer and Marketing Service, U.S. Department of 
Agriculture, (Page 31, Exhibit 4) describes the term as: 


‘“Producer-handlers under Federal milk orders are dairy farmers who 
operate bottling plants and sell Class I milk in the marketing area, and 
who meet the order requirements for exemption from the pricing and 
pooling provisions of the order. Basically, a producer-handler is a dairy 
farmer who sells bottled milk from his own cows directly to fluid milk 
customers. 


Producer-handlers are regulated under Federal orders to the extent that 
they must make reports to the market administrator and maintain 
adequate books and records so these reports can be verified. These records 
must prove the producer-handler’s eligibility for exemption from the 
pooling and pricing provisions of the order. The requirements for exemp- 
tion vary somewhat from order to order and from time to time.”’ 


The first of the 3 orders referred to herein was promulgated in 
1951, some 14 years before the 1965 amendment. It made 
provision for exempting producer-handlers, as defined, from 
general regulation while regulating other handlers. Consideration 
of pertinent excerpts from the Final Decisions of the Secretary 
relative to the promulgation and subsequent amendments to the 3 
orders prior to 1973 discloses inter alia that the term has had a 
well-defined industry meaning and application existing over a 
long period of time. 
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The Puget Sound, Washington Order—currently designated as 
Order No. 125— was promulgated with the Final Decision of the 
Secretary on April 5, 1951 (16 F.R. 3053), and made effective after 
referendum of producers. It provides exemption for producer- 
handlers, as defined in the order, from the pooling and pricing 
provisions of the order. In his Final Decision the Secretary fully 
considered the position of producer-handlers in the marketing 
area. In pertinent part the findings of the Secretary at page 3056 
are: 


“The proponent cooperatives proposed the pooling and pricing of milk of 
producer-handlers (who do not receive milk from other producers) in the 
same manner as producer milk received by other handlers. The testimony 
of several witnesses indicates, however, that this would add to the ad- 
ministrative burden without assisting in a substantial measure to a 
solution of the market difficulties of which proponents complain. Ex- 
ceptions were taken to such exemption on the grounds that it constitutes 
discrimination against other producers and handlers and that the burden 
of carrying surplus milk should be extended to producer-handlers. It was 
suggested that the number of persons to which the exemption applies 
might be reduced by revision of the ‘producer-handler’ definition to ex- 
clude at least persons who receive milk from other handlers. After further 
consideration it is concluded that the exemption of producer-handlers will 
not discriminate against other producers or handlers and that the basic 
objectives of the regulation may be achieved without the application of the 
order to producer-handlers on the same basis as other handlers.’ (Un- 
derscoring added.) 


On August 10 and 11, 1953, a public hearing on certain 
proposed amendments to the order was held. One of the proposed 
amendments was a revision of the definition of ‘“‘producer- 
handler.” In his Recommended Decision on this proposal (18 F.R. 
8097)' the Secretary rejected the proposal in pertinent part as 
follows: 


“(10) The definition of ‘producer-handler’ should not be changed. 


A proposal was made to review the definition of producer-handler to 
determine whether persons in this category should be regulated more 
completely by the order. It was pointed out in this connection that by 
permitting a producer-handler to purchase milk from other producer- 
handlers or from uninspected sources the present order may enable him to 
gain competitive advantage over regular handlers. It was suggested on the 
record that consideration might be given to the regulation of producer- 
handlers in the same manner as other handlers and to include their milk in 
the pool as producer milk, or, in the alternative, to apply a charge at the 
difference between the Class I and Class II prices on any milk received and 
used as Class I milk by the producer-handler other than the sum of his own 
farm production and any amounts received from regulated plants. 


1. These findings in the Recommended Decision were incorporated in and 
adopted in the Secretary’s Final Decision on June 19, 1954 (19 F.R. 4086). 
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Producer-handlers who do not purchase milk from other producers were 
granted exemption from the pricing and payment provisions of the original 
Puget Sound order, and have continued to be exempt. Such persons are 
required, however, to make reports of their receipts and uses of milk and 
milk products at frequent intervals as requested by the market ad- 
ministrator. It was concluded in the original decision on the order that full 
regulation of producer-handlers would not assist materially in achieving 
the objectives of the regulation. 


The present record does not disclose a marketing problem caused by the 
purchase of ‘other source milk’ by producer-handlers. The testimony in- 
dicates that no producer-handler is handling other source milk at the 
present time. If he purchases and sells milk in the marketing area which 
has been obtained from uninspected farms, the producer-handler takes the 
risk of violating applicable health regulations. There appears to be no 
apparent danger that producer-handlers will expand operations to the 
disadvantage of regulated handlers on the basis of such milk. If a 
producer-handler purchases milk from a handler under the order the milk is 
accounted for to the pool at the Class I price. If he receives milk from 
another producer-handler for resale he does not increase the total quantity 
of milk to which exemption has been granted. The latter type of purchase 
has been only occasional and no instances of competitive disadvantage to 
handlers resulting therefrom were cited. 


To consider a producer-handler as a handler for any month in which he 
purchases milk from another producer-handler would add administrative 
complications and increased reporting requirements which do not appear 
justified by the evidence. To go further at this time and consider producer- 
handlers as producers with respect to their own farm production of milk 
also would present administrative problems out of line with any excepted 
benefits to either handlers or other producers supplying the market. It is 
concluded that any change in the present status of producer-handlers 
under the regulation should await further developments which indicate 
that practices on their part are causing disturbance to the orderly 
marketing of milk by producers generally.”’ (Underscoring added.) 


On October 1 through 6, 1958, a public hearing was held on 
certain proposals to amend the order. One of the proposals was a 
revision of the provisions defining and otherwise relating to the 
handling of milk by producer-handlers under the order. In his 
Final Decision in connection with this proposal, the Secretary 
made certain amendments to the order which, in general, 
tightened the definition of a producer-handler to restrict his 
sources of milk supply more closely to his own production, but 
permitting receipt of limited quantities of fluid milk products on a 
regular basis from other sources to supplement his supply. 
However, again, the Secretary rejected a proposal to regulate 
producer-handlers in the same manner as other handlers under the 
order. In pertinent part the findings of the Secretary (24 F.R. 
5373, 5374; July 2, 1959), are: 
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“(1) Producer-handlers (as re-defined) should continue to be exempt 
from the pricing and pooling provisions of the order, but should be 
required to file monthly reports of milk receipts and utilization. 


Producer organizations proposed that all producer-handlers be regulated 
as to their handling operations in the same manner as other handlers and 
that they be treated as producers in the production of milk on their own 
farms. As an alternative plan, proponent producers suggested regulation 
on such basis be applied at least to those producer-handlers with larger 
than family-sized operations who make sales directly to consumers. 


* * * 


Generally, under a Federal order it has not been necessary, in order to 
achieve the purposes of the statute, to regulate fully a perosn who 
processes in his own plant milk from his own farm production and does not 
receive milk from other dairy farmers. The administrative difficulties and 
expense of regulating such persons on the same basis as other persons 
operating plants and distributing milk in the marketing area has 
warranted their limited or complete exemption from pricing and pooling, 
depending upon circumstances in the particular market. As a dairy farmer 
such person maintains control of his milk until ultimate disposition and 
therefore his situation is quite different from the regular producer whose 
milk is marketed through a handler. The protection of the minimum price 
provisions of the order have little significance to the producer-handler in 
his capacity as a dairy farmer. 


On the other hand, in his capacity as a handler, the producer-handler 


competes in the retail market with regulated handlers. It is problems 
arising from this competition which prompted producer groups (some of 
whom indirectly are handlers also) to request the full regulation of 
producer-handlers. Whether or not such competitive situation presents 
sufficient reason for fully regulating producer-handlers as a means of 
removing or mitigating the difficulties complained of should be appraised 
in light of certain facts. 


The buying advantage for producer-handlers, claimed by proponents, 
approximates the difference between the market blend and Class I prices 
plus the amount over the Class I price in effect under the negotiated 
purchase and sale arrangements between cooperative associations and 
handlers. The latter element in the price structure is not required by the 
minimum price provisions of the order, but nevertheless affects the cost of 
milk to handlers buying regulated milk. This premium, which has 
prevailed in varying amounts for more than three years, was $0.40 per 
hundredweight at the time of the hearing and at times has exceeded $0.70 
per hundredweight. The average difference between the weighted average 
(market blend) and Class I prices under the order was $0.77 per hun- 
dredweight in 1958 and is directly affected by the total receipts of milk in 
relation to Class I sales. Receipts have increased more rapidly than Class I 
sales during recent years at the effective price level. 


If warranted, the application of the pricing and pooling provisions to 
milk of producer-handlers, in their capacity as handlers, undoubtedly, 
would overcome in part the difficulties to which complaint is directed. It 
would not remove, however, any advantage in buying at the Class I price 





216 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 34 A.D. 199 


established by the order as compared with the associations’ ‘negotiated’ 
price to other handlers. The presence of a negotiated Class I price over a 
period of time in the*market prevents a realistic appraisal of whether the 
simple fact of exemption from pricing and pooling for the producer-handler 
has been an important factor in the competitive problem between handlers 
and producer-handlers. Certainly the problem did not reach its present 
proportion in the period of regulation preceding the negotiated price levels. 
It is concluded that in this situation producer-handlers who operate as 
such, each relying solely, or nearly so, on his own production and 
distribution facilities, should not be regilated in the same manner as other 
handlers. 


7 + * 

Accordingly, provision is made that a designated producer-handler will 
not lose his designation if he receives not more than an average of 100 
product pounds per day in the aggregate of specified fluid milk by- 
products derived from regulated plants. It is provided also that purchases 
from regulated plants may be made in unlimited quantities over a period of 
up to 45 consecutive days once in any 12-month period without loss of 
designation. This provision recognizes the possibility of unforeseen oc- 
currence beyond the producer-handler’s control which might cause 
significant interruption of his production or distribution facilities. These 
limited exceptions to the requirement that a producer-handler handle only 
milk and products derived from his designated production resources and 
facilities will provide needed flexibility but at the same time will not permit 
producer-handlers to balance out of the pool to an extent detrimental to the 


interests of other producers’. (Underscoring added.) 
* 


* * 

On September 11, 1961, a public hearing was held on a proposal 
to eliminate the handling of milk by the Department of In- 
stitutions of the State of Washington from the restrictions ap- 
plicable to producer-handlers under the order. In his Final 
Decision on this proposal, (27 F.R. 256, January 10, 1962), the 
Secretary removed certain of the restrictions on the operations of 
the milk plant by the Department of Institutions which allowed it 
to continue as a producer-handler and not otherwise be fully 
regulated as a handler. In other words, the Department of In- 
stitutions was allowed to operate its milk plant as a producer- 
handler under the order, but without certain of the restrictions 
imposed on other producer-handlers’ operations. 


On January 14 through 18, 1963, a public hearing was held on 
proposed amendments to 25 orders, including the Puget Sound, 
Washington Order and the Central Arizona Order (the latter 
Order is also under review herein). The proposed amendments 
were considered to be necessary as a result of the decision by the 
Supreme Court on June 4, 1962, in Lehigh Valley Cooperative 
Farmers, Inc., et al. v. United States, et al. (370 U.S. 76), which 
required realigning the pricing and allocation structures under the 
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orders. Under consideration was the need to establish allocations 
for pricing purposes of milk which was received by handlers from 
producer-handlers as surplus to their needs. In his Final Decision 
(29 F.R. 9214, 9221; July 7, 1964), the Secretary in pertinent part 
found: 


“In most orders the producer-handler is exempt from the pooling and 
pricing provisions. This exemption is based on the principle that the 
producer-handler assumes the burden of disposing of his milk supplies in 
excess of his Class I milk needs. Being exempt from these provisions of the 
orders makes it possible for the producer-handler to retain the full return 
from his Class I sales of milk on routes even though such sales are in 
competition with regulated handlers. 


Producer-handlers are primarily engaged in the distribution of Class I 
milk. Normally they do not maintain facilities for processing and 
manufacturing any milk produced in excess of the Class I needs. Because 
of seasonality of milk production and for other reasons, producer-handlers 
will produce some milk in excess of their Class I needs. The best available 
outlets for this surplus milk usually are to fully regulated plants in the 
market. In view of a producer-handler’s limited capacity for utilizing 
excess supplies of milk, it is often economically advantageous for him to 
dispose of such excesses at surplus prices to regulated handlers. Such 
milk, therefore, would be available to regulated handlers at surplus prices. 
Under these circumstances, it would not be appropriate to allow the 
regulated handler credit from the producer-settlement fund at more than a 
surplus price for any such purchases. In individual-handler pool markets, 
this is achieved by down-allocation of the milk. In market pool markets, if 
milk received at a regulated plant from a producer-handler is, in any event, 
assigned to the regulated plant’s Class I disposition, the regulated handler 
should be obligated to the producer-settlement fund on such milk at the 
difference between the Class I price and the surplus class price. 


Inasmuch as a producer-handler’s appropriate competitive relationship 
with other handlers and with other producers depends upon the producer- 
handler assuming the burden of his own surplus, an equitable relationship 
among the several groups would not be achieved if a producer-handler were 
allowed to dispose of his surplus and obtain the uniform price (either 
market or individual-handler pool) for such surplus. As long as the 
producer-handler has the advantage of enjoying the full benefit of his own 
Class I route sales without sharing them with other producers, he should 
not also receive Class I benefit from a market pool, at the expense of 
producers, for any of his milk which he is unable to sell in such way. 
Surplus milk purchased from producer-handlers operating under another 
order has the same potential for creating disorderly marketing as surplus 
from producer-handlers operating under the same order. Therefore, no 
distinction in treatment for such milk should be provided. 


The orders should provide, therefore, that milk received from producer- 
handlers at a pool plant should first be assigned to surplus milk at the pool 
plant. If any is then assigned to Class I, a payment into the producer- 
settlement fund (in market pool orders) at the Class I-surplus price dif- 
ference should be applied. Such rate of payment on receipts by federally- 
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regulated handlers of milk from producer-handlers was ratified by 
Congress at the time provisions of the Agricultural Adjustment Act of 
1933, as amended in 1935, authorizing the issuance of milk orders, were 
reenacted by the passage of the Agricultural Marketing Agreement Act of 
1937. During the period between August 24, 1935, and June 3, 1937, the 
effective date of the latter Act, six Federal milk orders were issued under 
such Agricultural Adjustment Act. Two of such milk orders (Greater 
Kansas City, Missouri, and Fall River, Massachusetts), placed in effect 
during this period, contained provisions requiring handlers who used bulk 
milk received from producer-handlers in other than the lowest-priced 
classification to pay the difference between the class use price and the 
lowest class (surplus) price for such milk as part of the handler’s total 
obligation for milk. Such payment was distributed, together with the 
classified value of producer milk of the handler, through the market pool.’ 


> * * 


(Underscoring added.) 


On April 19 through 28, 1965, a public hearing was held on 
certain proposals to amend the order. Among these proposals was 
one that producer-handlers be further fully regulated under the 
order. In this Final Decision (31 F.R. 7062, 7064; May 13, 1966), 
the Secretary recites and reaffirms his understanding of his 
authority to exempt producer-handlers from the provisions of the 
order. In pertinent part the following excerpts bear directly on the 


issues in this proceedings: 


“Producer-handlers should continue to be exempt from the pooling and 
pricing provisions of the order. 


* * * 


The need for regulating producer-handlers in this market has been 
considered at a public hearing on previous occasions. At those times it was 


7. Official notice is taken that such payment was provided for in these orders in 
accordance with the provisions of section 8c of the Agricultural Adjustment Act 
of 1933, as amended on August 24, 1935, which provisions were renumbered as 
section 608c upon enactment of the Agricultural Marketing Agreement Act of 
1937 on June 3, 1937. 


7 U.S.C. section 672, which contains the codified language of section 4 of 
the Agricultural Marketing Agreement Act of 1937, as amended, states in 
paragraph (a) ‘Nothing in this Act shall be construed as invalidating any 
marketing agreement, license, or order, or any regulation relating to or any 
provision of, or any act of the Secretary of Agriculture in connection with 
any such agreement, license or order which has been executed, issued, 
approved, or done under sections 601-608, 608a, 608b, 608c, 608d-612, 613, 
614-619, 620, 623, 624 of this title, but such marketing agreements, 
licenses, orders, regulations, provisions, and acts are expressly ratified, 
legalized, and confirmed.’ ” 
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not found necessary to pool and price the milk of such persons to achieve 
the purposes of the statute authorizing Federal orders. It should be made 
clear at this point,.however, that the Secretary is empowered by the Act to 
impose through an order regulation of producer-handlers in their capacity 
as handlers, if justified by prevailing marketing conditions. Producer- 
handlers claimed at the hearing that the statutory authority for such 
regulation does not exist and that on this basis all proposals pertaining to 
the regulation of producer-handlers should be dismissed at the outset. 
They contended that producer-handlers cannot be fully regulated as 
handlers inasmuch as they do not purchase milk from, and pay prices to, 
producers. Producer-handlers also claimed that in the Puget Sound market 
they cannot be subjected to full regulation inasmuch as they sell milk and 
milk products solely within the State of Washington and, thus, not in 
interstate commerce. 


Neither claim is valid. The authority to regulate a handler with respect 
to milk of his own production under the terms of the Agricultural 
Marketing Agreement Act has been upheld in the courts in several cases 
arising under different milk orders. 


The authority to regulate all handlers in a market in which it is found 
that the handling of milk or its products is in the current of interstate or 
foreign commerce, or directly burdens, obstructs or affects interstate or 
foreign commerce in milk or its products, has also been established in the 
courts. There is no reason to believe that these decisions would not be 
equally applicable to the regulation of producer-handlers in the Puget 
Sound market. 


In their exceptions, producer-handlers cited the failure of the recom- 
mended decision to give recognition to the ‘Food and Agriculture Act of 
1965’ insofar as it relates to the status of producer-handlers under the 
Federal order program. This legislation, which amended the Agricultural 
Marketing Agreement Act of 1937, was passed by Congress and made 
effective subsequent to the time this hearing was held. The part of the 
Food and Agriculture Act of 1965 which specifically relates to producer- 
handlers is set forth in section 104 under Title I. It reads as follows: ‘The 
legal status of producer-handlers of milk under the provisions of the 
Agricultural Adjustment Act, as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937, as amended, shall be the 
same subsequent to the adoption of the amendments made by this title as 
it was prior thereto.’In light of this, it must be held that the statutory 
authority to regulate producer-handlers, as upheld in the courts, is con- 
tinued.” 


* 


(Underscoring added.) 


On August 23 through 27, 1966, a public hearing was held on 
proposals to amend the order. Among these proposals was one to 
establish Class I basis for producer-handlers. In his Final 
Decision (32 F.R. 10743, 10747; July 21, 1967), the Secretary 
concluded that Class I bases should not be established for them. 
In pertinent part the Secretary found: 
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“However, the position of producer-handlers in this market, both singly 
and in the aggregate, is especially significant in relation to the total Class I 
sales of the market. In such circumstances, the orderly'marketing of milk 
in the area is particularly susceptible of being affected by producer-handler 
activities and any increase in producer-handler sales could substantially 
disrupt orderly marketing and the operation of the order to the detriment 
of other producers in the market. If, therefore, for any reason producer- 
handler activity in the market, singly or in the aggregate, increases, a 
public hearing should be held to give immediate consideration to the 
regulation of producer-handlers under the order.” (Underscoring added.) 


* * * 


On February 19 through 22, April 23 through 24, and May 21 
through 24, 1968, a public hearing was held on proposed amend- 
ments to 76 milk orders. Among the orders considered was the 
Puget Sound, Washington order. The proposed amendments 
related to the handling of filled milk under the several orders. In 
his Final Decision on the proposal (34 F.R. 16881, 16885; October 
18, 1969), as it relates to the distribution by producer-handlers of 
filled milk the Secretary found in pertinent part: 


“Although producer-handler definitions vary among the several orders, 
the main intent in all markets is that the definitions shall apply only to a 
fluid milk processor who depends primarily on his own production for his 
milk supply. Some orders make provision for a producer-handler to 
supplement own production by purchases of milk from regulated sources, 
but safeguard the integrity of the pricing scheme by requiring that such 
transfers be priced as Class I milk to the seller. 


* * * 


The producer-handler is not subject to the pricing and pooling 
provisions of the applicable order. It should be made clear in each order, 
therefore, that a producer-handler using reconstituted skim milk or 
unregulated milk in filled milk or other fluid milk product disposition by so 
doing will disqualify himself from his exempt status as a producer-handler. 


Reconstituted skim milk in filled milk has been marketed by at least one 
producer-handler in the Central Arizona market. This disposition 
represents a substantial part of his sales. This market was the first Federal 
order market to experience competition of filled milk sales by a producer- 
handler. It is also the market where greatest penetration of filled milk has 
taken place. The filled milk operation has had a significant disruptive 
influence on the stable and orderly marketing of milk in this market, the 
problems of which are dealt with in more detail in the concurrent decision 
for such market. 


Similarly, a threat to uniformity of pricing could result in any market if 
producer-handlers were permitted to use reconstituted skim milk or 
unregulated milk in either filled milk or other fluid milk product 
disposition without restriction. It is not practical for this purpose to 
distinguish between receipts of concentrated milk products for recon- 
stitution and fluid milk from an unregulated source. Either type of receipt 
could result in the same kind of advantage to a producer-handler, com- 
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pared to a regulated handler. 


Only seven orders currently contain no limit on such receipts but no 
present use of such receipts by producer-handlers in these markets is 
known. These orders are those regulating the Black Hills, Cedar Rapids, 
Cincinnati, Des Moines, Neosho Valley, Oklahoma Metropolitan, and 
Texas Panhandle marketing areas. These orders should be made similar to 
others to require that a producer-handler may not dispose of fluid milk 
products in excess of his own milk production and fluid milk products 
received from regulated plants as the individual orders provide. With such 
provision in the seven orders, all orders covered herein will preclude pool 


exemption of the producer-handler if he uses unregulated milk or milk 
products as Class I milk. 


This kind of restriction on use of unregulated receipts does not interfere 
with the essential operation of a producer-handler in marketing his own 
milk production and in buying needed supplemental supplies, but is 


necessary to insure uniform pricing under the classified pricing plan.” 
(Underscoring added.) 


* * * 


The Central Arizona Order—currently designated as Order No. 
131— was promulgated in the Final Decision of the Secretary on 
October 13, 1955 (20 F.R. 7689), and made effective after 
referendum of producers. It provides for exemption for producer- 
handlers from the pooling and pricing provisions of the order. In 


his Final Decision the Secretary specifically fully considered the 
position of producer-handlers in the market. In pertinent part the 
findings of the Secretary are: 


‘“* *Producer-handler’ should be defined as a person who operates a pool 
plant in which he handles only milk of his own production and such milk 
from other handlers as is priced under the order at such other handler’s 
plant. A producer-handler should be subject to the order only to the extent 
that he must submit reports to the market administrator as required and 
maintain and make available to the market administrator, accounts, 
records and facilities so that the market administrator may verify that 
such person is a producer-handler. It seems unnecessary to require under 
the order that a producer-handler pay any particular price for milk 
produced on his own farm.”’ * * * (Underscoring added.) 


On February 14 through 15, 1962, an oral hearing was held on 
certain proposals to amend the order. Among the proposals was 
one to change the definition of producer-handler. In his Final 
Decision (27 F.R. 4782, 4783; May 19, 1962), the Secretary, in 
detail not pertinent to the issue herein, revised the definition. It is 
pertinent, however, that in his Decision the Secretary stated: 


“Although ‘producer-handlers’ milk sales are currently a small per- 
centage of the total Central Arizona milk market sales, they represent a 
potential threat to orderly marketing if producer-handlers are permitted to 
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shift their excess burden to other producers. The Central Arizona market is 
composed of large producers with some producers delivering nearly one 
million pounds a month. If such large volume producers could market their 
own production entirely as Class I and buy their reserve milk to balance 
daily fluctuations in their production and sales, they would be a disturbing 
element in the market. Such producer-handlers presumably can deliver 
milk to their own plant at a cost no higher than the blend price which other 
producers on the market receive. In their handling operations this blend 
priced milk provides a strong incentive to cut selling prices and expand 
operations. 


Although producer-handlers who do not pool their Class I sales with 
other producers supplying the market should carry their entire reserve 
supply of milk in their own herd production, they should be permitted to 
purchase a limited amount of milk from regulated pool plants to cover 
emergencies. The proposed five percent tolerance will permit a producer- 
handler to supplement his own production during temporary periods or in 
relatively insignificant quantities. This privilege will not adversely affect 
regular producers and handlers if the supplemental receipts are obtained 
from a pool plant at which such milk is classified as Class I. 


A proposal was made at the hearing that producer-handler exempt 
status be retained if the producer-handler purchased milk in an amount up 
to 50 percent of his total Class I utilization. A producer-handler permitted 
to obtain up to 50 percent of his Class I utilization from pool plants would 
be placed in a position whereby the market would carry all the reserve for 
his Class I sales. This proposal would circumvent the intended purpose of 
this provision and is therefore denied. 


It was proposed that producer-handler status be limited to a person 
whose principal source of income is from the production and sale of milk. 
This provision would be difficult to administer, would serve no useful 
purpose and is denied.’’ 


On January 14 through 18, 1963, an oral hearing was held on 
proposals to amend 25 milk orders, among which was the Central 
Arizona Order and the Puget Sound, Washington Order. The 
proposals under consideration were to revise the allocation and 
pricing structure of the several orders because of the decision of 
the U.S. Supreme Court in the Lehigh Valley case, supra. The 
pertinent parts of the Secretary’s Final Decision as it relates to 
producer-handlers is contained supraat pages 26 through 28. 


On February 7 through 10, 1967, a public hearing was held on 
certain proposals to amend the order. Among these proposals was 
one to place limits on the amount of milk which a producer- 
handler might receive from sources other than his own produc- 
tion.* In his Final Decision (34 F.R. 16548, 16551; October 16, 


2. This hearing was reopened in subsequent hearings affecting other orders as 
noted in the Final Decision of the Secretary, 34 F.R. 16549. In pertinent part, 
. continued 
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1969), the Secretary in pertinent part found: 


“There was no significant controversy over the present provision that a 
producer-handler’s receipts from pool plants be limited to 5 percent of his 
fluid milk product disposition. There was, however, substantial protest 
with respect to the provision that such receipts not exceed 5,000 pounds 
monthly. The exceptors are producer-handlers of relatively large 
production. They should be expected to rely on their own production for 
reserve supplies. However, an occasional purchase of a small quantity 
from pool plants should be permitted to cover possible emergencies. 


Producer-handlers are purchasing supplemental milk from pool plants 
within the limits now prescribed by the order. In fact, a witness for two 
producer-handlers with the largest volumes testified that they contemplate 
no need to increase supplemental purchases of bulk milk from pool plants. 
The additional provision that such purchases shall not exceed 5,000 
pounds per month is necessary to insure that producer-handlers do not 
obtain an undue price advantage compared to regulated handlers in the use 
of nonfat dry milk reconstituted into fluid milk products. 


It is concluded that a volume limitation of 5,000 pounds should apply 
whenever 5 percent of a producer-handler’s fluid milk product disposition 
exceeds that figure. Accordingly, under the producer-handler definition 
provided herein, a producer-handler’s total disposition of fluid milk 
products may not exceed his own farm production, plus fluid milk products 
obtained by transfer from pool plants or other order plants in an amount 
not to exceed 5 percent of his total fluid milk product disposition for the 
month or 5,000 pounds, whichever is less; plus the skim milk equivalent of 
nonfat milk solids used to increase the total solids content of fluid milk 
products. 


Exceptions to the revised recommended decision were filed on behalf of 
certain producer-handlers in the market. Their arguments reiterated the 
position previously taken that a producer-handler should not lose his 
status as such because he purchased substantial quantities of milk not of 
his own production or because he reconstituted skim milk for use in fluid 
milk products, specifically filled milk. For the reasons set forth above, this 
portion of the exception is denied.” * * * 


The Oregon Washington Order—currently designated as Order 
No. 124— was promulgated in the Final Decision of the Secretary 
on October 31, 1969 (34 F.R. 17684), and made effective after 
referendum of producers. It provides for exemption for producer- 
handlers from the pooling and pricing provisions of the order. In 
his Final Decision the Secretary fully considered the position of 
producer-handlers in the market. In pertinent part the findings of 
the Secretary are: 


. continued 


however, the findings on other matters are not relevant excepting insofar as they 
are referred to supra in connection with the discussion on Puget Sound Order 
provisions at pages 31-33. 
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“The extent of competition of producer-handlers with regulated handlers 
in this market makes it appropriate that exemption from pooling and 
pricing be contingent upon his meeting certain requirements. Such 
requirements are necessary to assure that his sales of milk will not have a 
disruptive effect on the orderly marketing of milk in the regulated market. 


+ * * 


As long as he retains his exempt status, the only obligation imposed on 

a producer-handler by the order is to file periodic reports with the market 

administrator and permit the verification of same. The purpose of these 

reports is to permit the market administrator to verify that the operation 
continues to be a bona fide producer-handler. Such reports are necessary 
regardless of the size of the producer-handler.’’ (Underscoring added.) 

+ * * 

On March 30, 1971, a public hearing was held on certain 
proposals to amend the order. Among these proposals were 
proposals to amend the provisions relating to producer-handlers. 
In his Final Decision rejecting such amendments (36 F.R. 21819, 
21826, 21827; November 16, 1971), the Secretary found in per- 
tinent part: 


‘No change should be made at this time in the order provisions relating 
to producer-handlers. 


The order designates as a producer-handler any person who operates a 
dairy farm and a milk processing plant from which fluid milk products are 
distributed on routes in the marketing area. In addition to the production 
of his own farm, such person may receive from pool plants packaged fluid 
milk products, other than whole milk, in an amount not in excess of an 
average of 100 pounds per day. He must also provide proof satisfactory to 
the market administrator that care and management of the dairy animals 
and other resources necessary to produce the entire volume of fluid milk 
products (excluding receipts from pool plants) and the operation of the 
processing and distribution business is his personal enterprise and is 
operated at his sole risk. 


Producers proposed that the producer-handler definition be rewritten in 
a more detailed form as a means of further assuring that exemption from 
the pricing and pooling provisions of the order would be accorded only 
those persons who are bona fide producer-handlers. Except as it relates to 
transactions between producer-handlers and vendors, the proposed 
definition does not purport to change basically the requirements to qualify 
as a producer-handler. 


Prior to and since the inception of the order in January 1970, Class I 
sales of producer-handlers have been a significant part of the total Class I 
sales in the market. About 7 percent of the total Class I sales in the market 
is made by approximately 75 producer-handlers. In February 1971, the 
latest month for which data were available at the hearing, producer- 
handler Class I sales were 3.7 million pounds. The total producer milk 
pooled in Class I that month was 48.7 million pounds. There has been no 
significant change in the number of producer-handlers under the order 
since its inception. 
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The principal change in the application of the order to milk of producer- 
handlers proposed by producers would require that payment be made to 
the producer-settlement fund at the difference between the Class I and 
Class III prices on a producer-handler’s sales of fluid milk products to a 
vendor who also obtains packaged fluid milk products from a pool plant in 
the same month. The vendor would be responsible for making any 
payment thus incurred to the producer-settlement fund. A vendor would 
be defined as any person who does not operate a plant but who engages in 
the business of receiving fluid milk products from a plant for resale to retail 
or wholesale consumers via a mobile delivery vehicle. 


The proposal to require a vendor to make payment to the producer- 
settlement fund on his purchases from a producer-handler was opposed by 
a major handler in the market. He contended that requiring such a 
payment in this market would unwarrantedly discriminate against vendors 
and their suppliers. A principal vendor in the market supplied by the 
handler has over an extended period of time relied on both the handler and 
a producer-handler for his needs on a regular basis. 


The basis for the producer’s proposal to require a payment to the 
producer-settlement fund on producer-handler’s sales to a vendor is that 
producer-handlers could use vendors as outlets for the milk which is 
surplus to a producer-handler’s Class I needs. Producers contended that 
this results in a producer-handler’s surplus displacing Class I sales of pool 
milk. The record evidence did not establish, however, that this was 
happening to any disruptive extent in the market at the present time. 


Although the apparent purpose of the producers’ proposal is to provide 
more definitive requirements in the order for obtaining exemption as a 
producer-handler under the order than is now provided, their testimony 
was directed at what might develop under certain conditions instead of 
under existing conditions in the market. Jt was not shown that the present 
provisions for obtaining exemption from the order as a producer-handler 
are inadequate under current conditions in the market. Producer-handlers 
under the order have been relying basically on their own production for 
their Class I needs and have been marketing their own surplus. There is no 
indication that the activities of the producer-handlers are causing in- 
stability in the market or that they, as a group, are engaging in disruptive 
marketing practices.’’ (Underscoring added.) 


The foregoing excerpts from the Final Decisions relating to the 
3 orders under review, as well as a general review of the various 
exhibits and legislative history, disclose that historically the 
Secretary has used the term ‘“‘producer-handler” in milk 
marketing orders continuously since the inception of the Act. It 
has been his policy to exclude them from regulation. The parties 
have stipulated to this fact. Exhibit 8 below discloses the scope of 
the exclusions in orders since 1936: 
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‘‘Summary of Federal Milk Orders With 
A Producer Handler Exemption 


1936 1946 1956 1966 1972 

No. of Orders 6 29 68 14 62 
Individual Handler 

Pool 2 19 
Marketwide Pool 4 20 49 
Marketwide Pool 

With Exemption 3 20 43 

Without Exemption 1 0 1 


No evidence was adduced to show that the Secretary has ever 
fully regulated producer-handlers in any order. It is presumed 
that no producer-handlers were or are operating in any market 
where there is or was no exclusion in the order. 


Analysis of the manner of operation of producer-handlers, 
generally, as disclosed in the foregoing Final Decisions and 
provisions of the 3 orders under review particularly, discloses that 
the Secretary has found that, producer-handlers in their 
operations as handlers have certain advantages and disad- 
vantages. Among the advantages are: 


(a) they do not pay the administrative assessment payments to 


the market administrator which regulated handlers pay as their 
pro-rata share of the cost of the administration of the respective 
orders; 


(b) they are not inhibited, except by local health regulations, in 
the manner or form in which they market their milk; 


(c) they may market milk at whatever price they determine; 
without regard to costs associated with milk priced under the 
orders; 


(d) an accumulation of the above-mentioned advantages may 
result in a greater margin of profit than regulated handlers may 
obtain on the handling of similar quantities of milk. This margin 
depends solely on the efficiency of the individual producer-handler 
in marketing his milk. 


Some of the disadvantages are: 


(a) they may not market milk (except in certain situations and 
for small quantities not important to the issue presented) which 
they do not produce themselves. This requires a producer-handler 
to balance his own supply against his demand and to dispose of 
his surplus; 
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(b) they may not equalize their costs of milk vis-a-vis sales of 
milk for other than Class I uses through payments from the 
producer-settlement fund, which is available to regulated han- 
dlers in similar situations; 


(c) because of the limitations on milk supply to their own 
production they are generally restricted by economics of milk 
marketing to limited outlets and restricted growth. 


In their operations as producers, producer-handlers have none 
of the price protections for their milk which are guaranteed by the 
orders to producers who deliver their milk to regulated pool 
handlers. They are strictly on their own in the marketplace. They 
compete for sales in a market dominated by regulated handlers 
and in a price environment dominated by regulated handlers. 


Operating as they do with the dual risks attending both 
production and marketing operations, the ability of producer- 
handlers to operate profitably depends, in reality, on their ability 
to make at least the same profit on their milk production as 
producers delivering to regulated handlers, and their ability as 
handlers to handle milk, within the limitations imposed by the 
orders on producer-handlers, as profitably as regulated handlers 
who have the advantages of the equalizations in milk costs 
provided by the producer-settlement fund, as well as the other 
advantages afforded a regulated market. Thus, the economic 
existence of producer-handlers is, in essence, reduced to their 
ability to market a greater percentage of their milk in fluid form 
(Class I under the orders) than the average of Class I marketings 
of pool handlers. If they do this they achieve greater value from 
their milk production while at the same time, as handlers, they are 
exempt from payments into the producer-settlement fund on their 
fluid sales. 


It is clear that producer-handlers are, in fact, a distinct 
segment of the milk industry. By virtue of their exclusion from 
regulation they are unprotected by the pricing provisions of the 
orders as producers, and substantially unregulated by the orders 
as handlers. However, they supply the same marketing areas as 
other producers who are protected by the orders and operate in the 
same marketing areas as handlers who are fully regulated. As 
between regulated handlers and producer-handlers there is a 
degree of competition for the higher valued fluid milk sales. 
However, as noted in the foregoing Final Decisions, the impact of 
producer-handlers in the marketplace is*generally minimal so that 
their regulation has not been considered necessary to carry out the 
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statutory purpose. 


The policy of the Secretary with respect to producer-handlers 
has been, as stated in the Final Decisions, to exempt them from 
regulation as handlers in a particular market until he finds that 
their activities 


“* * * substantially disrupt orderly marketing and the operation of the 
order to the detriment of other producers in the market. If, therefore, for 
any reason producer-handler activity in the market, singly or in the 
aggregate, increases, a public hearing should be held to give immediate 
consideration to the regulation of producer-handlers under the order’’. (32 
F.R. 10747) 


And, again; 


“The extent of competition of producer-handlers with regulated handlers 
in the market makes it appropriate that exemption from pooling and 
pricing be contingent upon his meeting certain requirements. Such 
requirements are necessary to assure that his sales of milk will not have a 
disruptive effect on the orderly marketing of milk in the regulated 
market.” (34 F.R. 17684; see also 31 F.R. 7064; 36 F.R. 21827; and 18 
F.R. 8097). 


In effect, the policy of the Secretary has been to exempt 
producer-handlers from full regulation where regulation ‘‘would 
not assist materially in achieving the objectives of the regulation”’ 
(18 F.R. 8097), but to regulate them to the extent he finds 
necessary, based on evidence adduced at a public hearing, where 
their regulation is necessary to achieve orderly marketing con- 
ditions. 


The Secretary has explicitly found, and counsel for respondent 
contends, that the statutory authority of the amendments to the 
Act in 1965, as it relates to producer-handlers, support and 
reaffirm the Secretary’s interpretation of his authority to either 
regulate or not regulate producer-handlers as marketing con- 
ditions warrant (31 F.R. 7064). 


Turning to § 602(4) of the Act we note that it is the policy of 
the Congress that in the exercise of the powers conferred on the 
Secretary of Agriculture it shall be to ‘‘establish and maintain 
orderly marketing conditions * * * as will provide * * * an orderly 
flow of * * * supply * * * to market * * * to avoid unreasonable 
fluctuations in supplies and prices’’. 


Turning to sections 608 (3) and (4) of the Act we note that (3) 
‘Whenever the Secretary has reason to believe that the issuance 
of an order will tend to effectuate the declared policy of this 
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chapter * * * (4) fhe] shall issue an order if he finds, and sets forth 
in such order, * * * that the issuance of such order and all of the 
terms and conditions thereof will tend to effectuate the declared 
policy of this chapter * * *.” 


We conclude that these provisions of the Act unquestionably 
confer a wide range of discretion on the Secretary as to whether or 
not a marketing order should be issued. This range of discretion 
has been upheld by the courts and is not seriously in question 
herein. What is in question is whether, when the Secretary issues 
an order the terms of such order must make it equally applicable 
to all handlers operating in the prescribed marketing area covered 
by such Order. To come to grips with this question it is 
necessary to refer to the legislative history and intent of the 
pertinent provisions of the Act, because the statute does not 
specifically refer to producer-handlers. 


The existence in the market place of handlers who market their 
own production as a marketing factor distinct from handlers who 
market milk produced by others was recognized by the Congress 
and the Secretary of Agriculture at the time the legislation 
creating the agricultural commodities marketing agreement and 
order program was being formulated and refined. It all began with 
certain provisions in the Agricultural Adjustment Act of 1933, as 
amended in 1935, to establish programs pursuant to which the 
Secretary of Agriculture was authorized providing for the 
licensing of handlers of milk in specific marketing areas. The 
programs authorized by the 1935 amendments in significant part 
were based upon discussions in both Houses of the Congress on a 
series of legislative proposals. In these discussions the scope of 
the licensing authority of the Secretary was thoroughly aired. 
Illustrative of the intent of the legislators and the Secretary in the 
exercise of the authority are selected excerpts from the testimony 
before the Congress at that time. 


Mr. Chester C. Davis, Administrator of the Agricultural 
Adjustment Act, makes it clear in his testimony in March 1935, 
before the Senate Committee on Agriculture and Forestry 
(Hearing Transcript, Appendix A) (page 31 of hearings on S. 
1807) that the proposed bill was to regulate only those people 
necessary to make the plan work. 


“Further safeguards appear in that language. We say on page 4 that these 
licenses can be issued under clauses (2) and (3) of the preceding sentence 
only if — the terms and conditions thereof (a) have been set forth in an 
executed or proposed marketing agreement, as the case may be, or in an 
appendix thereto, and (b) are made applicable only to persons in the 
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respective classes of industrial or commercial activity specified in such 
executed or proposed agreement. 


That is, it is limited to those people in business who are necessary to make 
the plan work, and it provides that all the terms and conditions of the 
license must have been out in the open and have gone through the whole 


procedure of negotiating a marketing agreement and holding hearings on 
‘.” 


Mr. Davis, at the same reference, described circumstances 


where it may be necessary to regulate a person who is both a 
producer and a handler in his capacity as a handler— 


“Senator Norris. That language is new? 


Mr. Davis. All that is new. This final sentence is new. In order to take 
away much of the objection that was raised, I think improperly, against 
the amendments proposed last year, it states specifically that — 


No license issued under this title shall be applicable to any producer in his 
capacity as a producer. 


If a producer, however, is also a big commercial operator in a market in 
which a marketing agreement or license plan is in effect, he ought to be 
licensed as a processor or distributor, not as a producer. For example, you 
might have a large milk distributor who produced at least a part of its 
milk, but he might run several wagons in a market. He should be licensed 
under any marketing plan as a distributor of milk, but in no sense as a 
producer of milk. 


As I say, that is the section of the Act on which most of the argument will 
be heard. I know that because in meeting with the business groups that is 
the section that they have appeared to be most apprehensive over, and 
they will probably tell you that under that a million or more business firms 
of the United States can be placed under license, I say to that, that under 
the existing language every man handling food might have been placed 
under a license.”’ 


W. A. Wentworth, Secretary, Dairy Industry Committee, 
Washington, D.C., in his testimony to the Senate Committee on 
Agriculture and Forestry on S. 1807, pages 234-235, (Appendix 
A), draws attention to the exemption given producer-handlers 
under the milk licenses. 


“Mr. Wentworth. We object to this wording: 


No license issued under this title shall be applicable to any producer in his 
capacity as a producer. 


Mr. Davis has said in his testimony both before this committee and that of 
the House that a producer will be licensed when he is a commercial factor in 
the market. In the applications of these licenses, in some instances, a 
producer who produces less than 400 pounds does not have to be licensed, 
while in another market a producer who produces less than 225 pounds 
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does not have to be licensed. In this industry 45 percent of all the routes 
operated are operated by producers. In some markets they are more than a 
majority. In Des Moines there are 130, in Los Angeles there are 800, in 
Kansas City 400, and so on. 


Senator McGill. They are distributors also? 
Mr. Wentworth. Yes, sir. 


Senator McGill. And they are commercially engaged in the selling of milk 
or cream or butter or whatever it may be? 


Mr. Wentworth. But they should all be in 
Senator McGill. When would not they be in? 


Mr. Wentworth. Mr. Davis said if they are commercial factors. What are 
commercial factors? The experience in this industry with these licenses has 
been that some have been exempted and two producers selling 200 pounds 
are more of a factor in a market than one selling 400. 


Senator McGill. Is not this language that you are objecting to calculated 
to apply to a producer only where he is not engaged as a distributor? 


Mr. Wentworth. Then it should say ‘all producers engaged in the 
distribution of milk shall be licensed.’ 


Senator McGill. This only exempts from license those who are merely 
producers? 


Mr. Wentworth. But we have to accept the interpretation of the Depart- 
ment; which is that some will be exempted even though they are 
distributors. In practice with the issuance of these licenses, they have been 
exempted.”’ 


Mr. Alden A. Potter, a producer and distributor testified before 
Senate Committee on Agriculture and Forestry on S. 1807, page 
298, (Appendix A), as to the adverse effect that the proposed 
regulation would have on small producers distributing their own 
milk even though they would be exempt. 


“To be sure, Mr. Chairman, we small producers, distributing our own 
milk, are offered discriminatory and unworkable exemptions. But Senator 
King’s thorough investigation of the Washington milk market a year ago, 
gave us here in Maryland an insight into these schemes which warns us to 
beware these Greeks when bearing gifts. For they seek to destroy the city 
of the Trojans—the competitive distribution of milk—by entering in 
through this wooded horse of exemption.”’ 


In testimony before House Committee on Agriculture on H.R. 
5585 (Appendix A), page 14, Mr. Davis, Administrator of AAA, 
also testified on contemplated regulation of some producer- 
distributors and exemption of others. 


“The act never has given the Secretary power to license individual 
producers. None of these amendments proposes to give him such power, 
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but in fact this one does specifically deny it. No matter what anyone has 
said or may say, licensing of producers is definitely not contemplated, and 
never has been, except the licensing of a producer acting in the same 
capacity as a commercial enterprise; that is, where a producer also is a 
large distributor or engages in business in such volume that his 
cooperation is necessary to carry out the marketing plan; in that case he 
would be licensed, not as a producer but as to his capacity as a handler and 
processor.”’ 


In response to a question from Rep. Fulmer, Davis elaborated 
on when a person would be exempt and when regulated (pps 27, 
28). 


“Mr. Fulmer. What do you propose to do with the farmer who produces 
and processes, sells his own farm products? 


Mr. Davis. If the volume is large enough to be an important factor in the 
market, then they would be expected to come under the market plan just 
the same as the man who buys and sells. 


The best illustration of that is the one of the distribution and production of 
milk. The producer-distributor is often an important factor in the market. 
We have been trying to work out a plan in which they can conform to the 
requirements, because when we are only trying to fix the farmer’s price, 
these producer-distributors, of course, enter into that. For that reason we 
are trying to work out a plan which will cover that type of operation. But it 
should be pointed out that in the cases where their volume is sufficiently 
large to become a factor, as a commercial operator, they are then licensed 
as a commercial operator and not as a producer.”’ 


A further explanation for Rep. Beam on page 44. 


“Mr. Beam. I know; but it is all under the supervision of the Department 
of Agriculture, and naturally we are very much interested in it. 


Now, you are talking about this licensing feature with reference to the 
farmer himself, in the event that he raises a certain amount of his com- 
modity, whereby he would dispose of his product. I would just like to get 
clear in my own mind how far that would go, Mr. Davis. 


Mr. Davis. In case of a milk producer, for instance, Mr. Beam, it would 
not affect him until he becomes an important commercial factor in the 
market; he is going to have a place in the market, but when he becomes an 
important commercial factor he will have to abide by the same conditions 
as the other men marketing milk. 


Now, the man who is just a producer of milk for the market and is not a 
considerable factor— we have attempted to arrive at a figure which would 
exempt him from any license. Let me say the man, for instance, sold 250 
quarts of milk, just some arbitrary figure. He would be free from any 
license up to that amount. But if he expanded his operation beyond that 
point he would be subject to the same license provision as the other 
commercial operator. 


Mr. Beam. Well, then, there would not be any limit; would there be any 
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limitation upon butter, cheese, or eggs, or any other agricultural product? 
That is, if he is a distributor. 


Mr. Davis. If we had a market plan or a market agreement and it was in 
effect in that market, and he became a large enough commercial operator, 
he would have to be subjected to the same regulation. 


Mr. Beam. Yes. But what I am trying to get at, Mr. Davis, is whether 
there is in this bill a provision sufficiently broad enough to take care of the 
farmer who distributes a small portion of his food products without 
licensing him. 


Mr. Davis. The specific provision in the amendment is that he shall be 
licensed in his capacity as a distributor; he is not licensed in his capacity as 
a producer. Now, when he gets into the business field, to try to make the 
plan work, he is on the same basis as other operators when his commercial 
activities become important enough; but we are licensing his business 
operations, and not licensing him as a producer. 


Mr. Beam. I see, but the same policy might be followed, might it not? You 
might have a license for a distributor who also is a producer. 


Mr. Davis. Yes; one of the big packers, for instance, might also be a large 
producer of livestock. Now, we are not licensing his production, but the 
packer, in cases where we have a marketing plan, would have his business 
operations licensed.”’ 


The specific exemption then employed in milk license is described 


by Mr. Davis on page 51. 


“Mr. Davis. Now, Mr. Gilchrist, as an illustration of the point I referred 
to, the producer-distributor of whole milk— after I went back to the office 
I talked to the chief of the dairy section and I find that in many of the milk 
licenses, in markets where the producer-distributor is an important factor, 
and in some of the markets, particularly in the mid-South and the South 
the producer-distributor handle more than 50 percent of the total volume of 
milk handled in the market, and I find that it has been the practice to 
exempt from license any man who sells less than 250 quarts of milk a day 
to the consumers direct. That is not meant the man who sells to any 
distributor, but the man who himself if a distributor shall be subject to a 
license to market his milk under the license plan only in case the volume he 
handles shall exceed 250 quarts, 250 quarts being arrived at as being about 
a wagon load of milk; that is, where he has just one wagon with customers 
in a particular neighborhood or in the city, he has not been considered 
important enough as a commercial operator to require a license. But if he 
gets beyond that and runs a fleet of delivery wagons, over a route in the 
city then he is considered a distributor of milk and should be subjected to a 
license as a distributor, not as a producer.” 


Also on page 54— 


“Mr. Goodwin. And do you presume, under the license plan, to have in 
mind what you may call the ‘producer-processor;’ that is, are you going to 
reach the farmers of this group through that combination of producer- 
processor item? 
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Mr. Davis. When the producer-processor becomes an important com- 
mercial figure in the market then he is licensed as a producer-processor in 
competition with other producer-processors, and not as a farmer, but in his 
capacity as a distributor and not as a producer, and it would be thoroughly 
impractical to carry that down to the point where we would attempt to 
license a man unless the volume of his distribution becomes an important 
factor in that market, such as to bring him under the license. 


Mr. Goodwin. That would be to satisfy the Department as to whether or 
not he came under that head. 


Mr. Davis. Yes; he would be licensed as a processor, if he is a distributor, 
but not in the sense that he is a producer.”’ 


Under the AAA as amended in 1935, the Secretary issued 
several orders providing for the licensing of milk handlers in 
specific marketing areas but exempting producer-handlers. These 
orders were in operation when the Congress affirmed and 
validated and re-enacted without change the pertinent provisions 
of the AAA in 1937 as the Agricultural Marketing Agreement Act 
of 1937. Moreover, and in specific point section 4 of the Act (50 
Stat. 296) provides: 


“Nothing in this Act shall be construed as invalidating any marketing 
agreement, license, or order, or any regulation relating to, or any provision 
of, or any act of the Secretary of Agriculture in connection with, any such 
agreement, license, or order which has been executed, issued, approved, or 
done under the Agricultural Adjustment Act, or any amendment thereof, 
but such marketing agreements, licenses, orders, regulations, provisions, 
and acts are hereby expressly ratified, legalized, and confirmed.” 


Unquestionably, Congress approved the acts of the Secretary 
including his interpretations of the Act as demonstrated in the 
then present orders—which included exemption of producer- 
handlers from full regulation as handlers at his discretion. 


Subsequent to 1937 the Secretary changed the form of the 
regulation from individual licenses to a marketing order generally 
regulating the handlers of milk as a group. He continued, 
however, to exempt producer-handlers from regulation, as for- 
merly, in accordance with his discretionary findings that their full 
regulation was not necessary to effectuate the purposes of the 
Act— but to regulate them to the extent he deemed necessary. 


In 1963 proposals were made to amend the AMA of 1937 to 
authorize the inclusion of a Class I base plan as a provision in a 
Federal milk order. Hearings on this legislation (S. 1915) were 
held before the House of Representatives Committee on 
Agriculture in 1964. Mr. Gordon C. Laughlin, Economist for 
United Dairymen’s Association of Seattle, Washington, testified 
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as to the current status of producer-handlers under Federal orders 
and how that status would be affected under proposed legislation 
(page 13-14 of Report, Appendix A). 


“Mr. Gordon. In discussing the dairymen’s Class I base plan, I should like 
to bring up one problem that is currently plaguing the order program and 
which will become more of a problem unless corrected: Corrective action 
should be taken whether or not the dairymen’s Class I base plan is em- 
ployed, but it will be imperative if the dairymen’s Class I base plan is 
employed. This problem relates to the treatment of producer-handlers. 


A producer-handler, for purposes of explanation, is a dairy farmer who 
produces milk on his own farm and who in turn processes this milk for 
distribution in his own name as part of a single operation. 


Producer-handlers, for the most part, have through administrative 
decision been totally exempt or partially exempt from Federal Order 
regulation. The exempt status of producer-handlers has meant that 
producer-handlers do not share the utilization of the market on the same 
basis as other producers. Also, the exempt status means that the cost of 
milk to producer-handlers is not the uniform Class I price required by the 
act to be paid by other handlers with whom they compete in the market. 
Thus, a producer-handler enjoys a twofold advantage; and, with this 
advantage, he is in a position to create the very market instability which 
the Federal order was instituted to correct. The advantage to producer- 
handlers is in direct proportion to the extent that the Class I price exceeds 
the average or blend price established by the Federal order. 


In recent years, with the technological changes taking place in the 
production and processing of milk, producer-handlers have taken ad- 
vantage of the preferred position created by the order and have grown to 
substantial size. If the business of producer-handlers were on a com- 
petititive par with other handlers insofar as costs of milk are concerned, 
there could be no complaint either by producers or handlers; but when the 
growth of sales by producer-handlers is made possible by preferential 
treatment through Federal orders, handlers have a just complaint from a 
competitive standpoint and producers have a just complaint in the loss of 
Class I utilization which can only mean lower prices to rank and file 
dairymen supplying the market. 


Under present operations producer-handlers should be regulated, and the 
Secretary of Agriculture should be directed by the Congress to do so. And 
if the Agricultural Marketing Agreement Act is amended providing 
authorization for the dairymen’s Class I base plan, the intent of Congress 
should be clear that producer-handlers should participate in the same 
manner as any other producer or any other handler. The dairymen’s Class I 
base plan, in setting up a limit on the amount of milk that any dairy farmer 
could sell for the base price, would serve as an additional inducement for 
additional farmers to escape the regulation through attaining producer- 
handler status or for present producer-handlers to further increase their 
herd sizes or their volume of sales since they could collect the Class I price 
on all their milk, notwithstanding the dairymen’s Class I base plan, unless 
producer-handlers were regulated.” 
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Mr. Laughlin also testified that the organization he represents 
sought an amendment to the Act that would take away the 
discretionary authority vested in the Secretary to exempt 
producer-handlers— pages 22-23. 


“Mr. Belcher. There is one question that I can think of right now of Mr. 
Laughlin. Does S. 1915 handle the situation that you pointed out? 


Mr. Laughlin. It makes no specific reference as to it. 


Mr. Belcher. In other words, it would take an amendment to S. 1915 to 
correct the situation that you have pointed out as to the producer-handler? 


Mr. Laughlin. The present law as it is written does provide for the 
regulation of producer-handlers. A specific reference is made to them in the 
section concerning the producer settlement funds. They have not been 
regulated because of the administrative decision within the Department. 
But what we are pleading for here is a directive or an expression of the 
Congress that they should be included in the regulation and not continue 
to be exempted. 


Mr. Belcher. In other words, the Department has the authority to handle 
this situation now? 


Mr. Laughlin. We feel that they do.”’ 


At this hearing Mr. Floyd McKennon, a producer-handler 
under the Puget Sound order, made several references to the 
exempt status of producer-handlers under Federal milk orders— 
pages 70-74. Mr. Howard Gibson, on behalf of an Oregon 
producer-handler association, testified before the House Com- 
mittee concerning “the present departmental policy of 
nonregulation of producer-distributors,”’ (page 75) and Mr. 
Laughlin’s proposal to fully regulate producer-distributors, and 
particularly on pages 78 and 79 he gives what he considers the 
reasons for exemption under Federal orders. 


“The market pool Federal orders have not attempted to fully regulate the 
producer-distributor. That is, the producer-distributor has not been in- 
cluded in the pooling and equalization program with those who are strictly 
producers. Where market pool State orders have attempted to regulate 
producer-distributors, they have as a rule failed. Why have the Federal 
orders not attempted to regulate the producer-distributor, and why have 
attempts by the States usually failed? The USDA gives as their reason 
that the producer-distributors do not supply a sufficiently large portion of 
the milk on most Federal order markets to have any significant effect on 
the market. This explanation is largely for public consumption since it is 
simply not true. 


The actions of any group supplying even 1 percent of the market can and 
do have a significant effect on the whole market. I believe the true ex- 
planation is that the Federal administrators have resisted the pressure 
brought by the cooperatives and proprietary handlers to fully regulate the 
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producer-distributor because they have recognized, as State ad- 
ministrators have been forced to, that to do so constitutes rank 
discrimination against the producer-distributor. Further, that when the 
consuming public recognizes that this discrimination against the 
producer-distributor is being attempted, they have, when given the op- 
portunity, thrown out the enabling legislation.” 


Congressman Duncan demonstrates his understanding of the 
present milk marketing orders in a question posed to Mr. Gibson, 
page 87. 


“Mr. Duncan. I understand that the regulations of the Department of 
Agriculture under the present milk marketing orders have been such that 
the producer-distributor who purchases no milk, but produces all of his 
own is not included within the market orders? 


Mr. Gibson. That is correct. Under the market pool provisions of the 
order. 


Mr. Duncan. There is nothing in this bill, as far as you know, that would 
change that? 


Mr. Gibson. That is right. 


Mr. Duncan. What you would want would be to make certain there is no 
change either by provisions in the committee report, if the bill is reported, 
to the effect that the committee does not intend, by this bill, or Mr. 
Johnson’s or Mr. Olson’s bill, to change the regulations under which the 
Department has excluded producer-handlers who produce all of their own 
milk: is that right? 


Mr. Gibson. That is correct. 
Mr. Duncan. Is that the thrust of your argument here? 


Mr. Gibson. That is right. I would hope this committee, as a part of its 
report, would establish a policy, which I am sure if you study and un- 
derstand this proposal, this committee would approve and establish a 
policy similar to the present policy the Department of Agriculture has. 


Chairman Poage shared in the understanding of current producer- 
handler status under milk orders— page 87. 


“Mr. Poage. Thank you, Mr. Duncan. I think you have clarified that. The 
bells have rung and the committee is going to have to recess. We are much 
obliged to you, Mr. Gibson. 


I believe Mr. Duncan has enabled us to understand the interest you have in 
the legislation or the interest you had in seeing the legislation is not 
changed, as well as the proposals to affect the relationship of producer- 
distributor in the pool method. 


As I see it, this bill would provide the opportunity substantially for the 


distributor-producer to do this for himself when he can control his own 
production.”’ 
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Mr. Glen Lake, president of National Milk Producers 
Federation, testified in favor of an amendment that would make 
full regulation of producer-handlers mandatory. Committee 
members acknowledge that this would be contrary to current 
Department policy—pages 110, 111 and 112. 


“Mr. Poage. Mr. Beermann. 


Mr. Beermann. I refer to the language in the bill, page 5, line 10, sub- 
paragraph VI. 


Mr. Poage. These gentlemen do not have a copy of the bill. Will you give 
them a copy of the bill? 


Mrs. Callagher (clerk). I will give them a copy. 


Mr. Beermann. Which reads— 


‘The provisions authorized under this subparagraph may be made 
applicable to a regulated handlers own production of milk.’ 


And in the Senate report, No. 449, page 9, the second paragraph reads— 


‘Item VI makes it clear that the new provisions may be applied to 
producer-handlers who both produce and handle milk.’ 


Would it be favorable to the National Milk Producers Federation if we 
specified in this subparagraph that the producers and handlers would be 
exempt from this law? In the discussion between Mr. Duncan and Mr. 
Gibson yesterday, it was pretty well specified that the interpretation of 
this committee could be in the report, that this committee might write or 
would write that these folks be exempted and this not to be applicable to 
these people. 


Mr. Lake. Your question was would it be acceptable, and the answer would 
be no. Mr. Beermann, because I think that this would set the stage for 
ruining or destroying all of the accomplishments that this program might 
bring about. So we would be opposed to that exemption. We are fully 
aware of the producer-handler exemption under the current provisions of 
the order. That is, certain exemptions. 


Mr. Duncan. Will you yield? 
Mr. Beermann. Yes. 


Mr. Duncan. This subparagraph 6 on page 5, if it were stricken, would you 
oppose the bill? 


Mr. Lake. I think, Mr. Duncan, that it would be a decision that we would 
have to make— we will have to pass judgment on it. 


Mr. Duncan. I beg pardon. 


Mr. Lake. We would have to pass judgment on it in the light of that 
consideration. 


Mr. Duncan. What you are saying is that you would have to go back and 
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get instructions from the organization, is that what you are saying? 


Mr. Lake. I think so; yes, that is what I am saying. I think that the 
position would be unfavorable. 


Mr. Duncan. You interpret subparagraph 6 on page 5, then, to constitute a 
change in the present practice that the Department of Agriculture has been 
following in the milk marketing order areas whereby I understand they 
exclude milk producer-handlers who buy no milk, who handle their own 
production. 


Mr. Lake. Well, I think that is true. Of course we have to make certain 
reports. I think, Mr. Duncan, that Mr. Norton could best answer that. I 
would simply say that we did not envision that the producer-handlers 
would be exempted under this bill. 


Mr. Duncan. My second question is substantially correct — 
Mr. Lake. Under the present law. 


Mr. Duncan. Under the present law. Now, if the Proxmire bill is passed 
with subsection 6 in it, this will be a congressional directive to the 
Department to change its policy and to include producer-handlers, in- 
cluding those who market their own production. This is your intent in this 
bill, is that right? 


Mr. Lake. Yes.” 


The Proxmire bill did not pass the Senate. The lengthy excerpts 


from the testimony disclose, without doubt, that the committee 
was fully aware of the fact that producer-handlers were not being 
regulated as handlers by the Secretary — and at his discretion. 


In 1965 Congress again held hearings on proposed legislation to 
provide specific authority for inclusion of a Class I base plan in 
milk marketing orders. In testimony before the House Committee 
on Agriculture on April 5, 1965, Clarence H. Girard, Deputy 
Administrator, C&MS, United States Department of Agriculture, 
explained the Department’s position. (Appendix A, page 26, 
Testimony, printed report.) 


“Mr. Findley. Could you tell me what the status would be of the so-called 
producer-handler under this modified H.R. 3609? 


Mr. Girard. I do not think his status would be any different than it is now. 
The present legislation legally authorizes the regulation of producer- 
handlers. There is a provision in the act that says that a producer cannot 
be regulated in his capacity as a producer. The courts have construed that 
to mean, however, that he can be regulated if he starts handling milk as a 
handler. 


Mr. Findley. This would not happen if there were no surplus? 


Mr. Girard. No; it would touch him if the order so provided. We have had 
two circuit court of appeals cases and one District court case which clearly 
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indicates that we have authority to regulate producer-handlers. Now, we 
have not generally regulated them, the reason being that most of the 
producer-handlers are small distributors who produce their own milk for 
their own sales and are not a distributing influence in most markets. They 
are small. The amount of milk handled by them is generally insignificant. 
However, if a producer-handler becomes an important segment of the 
market or if, for that matter, one of the big dairy companies started in- 
tegrating backward and starts up buying a dozen or more dairy farms and 
starts producing their own milk and becomes an important and disturbing 
influence in the market, then we feel that the Secretary, if those conditions 
exist in a particular market, should have the right to regulate producer- 
handlers along with all of the other handlers in the market. 


Mr. Findley. Would you object to language in the bill which would give 
some specific protection to the small producer-handler? 


Mr. Girard. I think that if it were written so as to exempt the relatively 
small one—or two-route producer-handlers—at least I am _ speaking 
personally now—I would see no reason why that would be an upsetting 
influence to any market. 


On the other hand, if we have producer-handlers marketing 20,000 quarts a 
day in some market it could be of real significance and a disturbing in- 
fluence. 


Mr. Findley. Thank you. 


Mr. Stalbaum. Is it not true, Mr. Girard, that some market orders—I am 
thinking of Miami— have a number of large producer-handlers with dairy- 
owned service operations? 


Mr. Girard. Mr. Hanson might have some figures on that. 


Mr. Hanson. I think what you mean is that some of the producers are very 
large down there. I do not think that we have a very large producer- 
handler problem in that market, but we have some very, very large 
producers there. 


Mr. Stalbaum. Thank you.” 


Mr. Girard, in replying to Rep. Heimburger, makes it very clear 
by agreeing that ‘“‘most of the producer-handlers are now 
exempt.’’ (Pages 30, 31, 32.) 


“Mr. Girard. Without the amendments we would not favor the two House 
bills now before you for consideration. Of course, there are a number of 
provisions in S. 1915 which, perhaps, could be omitted without any effect 
on the Department favoring the bill. 


Mr. Heimburger. There is one of them, particularly paragraph VI which 
applies to the area of the questions of the gentlemen from Illinois which 
reads that the provisions authorized under this subparagraph are made 
applicable to a regulated handlers’ own production of milk. 


How would Class I pricing procedures be applied to a producer-handler— 
would it result in a quantitative limitation of the amount of milk that he 
could deliver into that market by retail sales? 
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Mr. Girard. No. It would have nothing to do with the retail sales. 
However, if he were assigned a quota along with other producers in the 
market and his retail sales were above that quota, so that the value of the 
milk to him at the class price was above the market average, he would have 
to pay into the producer settlement fund for the distribution of part of that 
to all of the other producers who were in the market. 


Mr. Heimburger. That is the purpose of this Class I pricing, that is to 
provide that any producer could market all of his milk as Class I milk if he 
stays within his Class I quota? 


Mr. Girard. Well, he would be entitled to do the same thing as other 
producers but presumably most of these producer-handlers are very high 
Class I utilization handlers. 


Mr. Heimburger. I agree. 
Mr. Girard. 90 to 95 Class I. 
Mr. Heimburger. Right. 


Mr. Girard. If 70 percent of the milk in that market was going into Class I, 
taking all of the handlers into consideration, he would only get a quota 
based upon 70 percent of the market. So to the extent to which he exceeded 
that 70 percent, he would get the full value of the surplus price on the 
above-quota milk and would have to account to the pool for Class I sales on 
that excess. 


Mr. Heimburger. In other words, although the basic purpose of this 
proposed legislation is to permit farmers to adjust their production in such 
a manner that they will receive Class I payments for their milk, that is, 
make it possible for them to receive payments for their milk which is based 
upon the use of that milk, rather than upon some kind of a pooling for- 
mula, the effect on a handler-producer would be exactly the opposite, is 
that correct? 


Mr. Girard. No, the handler-producer would be treated like everyone else 
in the market. Very few producers have any control as to how their milk is 
going to be marketed by the handler to whom they sell. So you have even 
now in most markets some handlers with almost 100 percent utilization, 
some 80 percent, some with 75 percent, some with 50 percent. And the 
whole purpose of a marketwide pooling is to enable every producer to share 
in all of the sales, that is, the Class I sales in that market irrespective of 
how this individual handler may have utilzied particular milk. That is the 
whole basis of the pooling concept. 


Mr. Heimburger. That is not taking place under the present arrangement 
and legislation, is it? 


Mr. Girard. It is in all markets except where the producer-handlers are 
exempt from pooling, for the reasons that I have previously stated. 


Mr. Heimburger. I understood you to say, Mr. Girard, and maybe I 
misunderstood you—that most of the producer-handlers are now exempt. 


Mr. Girard. That is correct. 


Mr. Heimburger. You felt that their impact on the market was relatively 
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small and insignificant; therefore, they were exempt. I am speaking now of 
one who is not exempt. And if he is selling 95 percent of his production in 
bottles, and the average of the market is 70 percent, as you have indicated 
awhile ago, does this mean then that his status would be changed, if a 
Class I pricing formula were adopted, and he would have to pay into the 
pool everything above 70 percent or everything marketed above 70 percent 
of his production? 


Mr. Girard. It would not necessarily follow that he would be regulated if 
this proposal were adopted. I would assume that he would be treated 
pretty much as he is now. If the particular producer-handler becomes 
significant in the share of the market, then he would probably be 
regulated. 


On the other hand, if he is one of these little fellows with one, or two or 
three routes, something like that, presumably he would be exempt as he is 
now. 


Mr. Heimburger. May I paraphrase this to say that you anticipate that the 
same producer-handler who is now exempt under the order as written 
would be exempt under the Class I pricing order as it might be amended 
under this law? 


Mr. Girard. I cannot go quite that far, because we now have a hearing 
going on in Puget Sound. One of the provisions of which is to regulate 
producer-handlers in that market. There are four or five different proposals 
for regulating them in different proposals for regulating them in different 
ways or exempting them up to a certain amount and so on. 


In another area, if one of the producer-handlers now under an order should 
suddenly start acquiring a large number of farms, buying out fluid milk 
plants and expanding, then that situation would have to be looked at and 
considered in the light of all of the circumstances. 


Mr. Heimburger. I see. 


Mr. Girard. As you know, these orders are geared to the market conditions 
that obtain in these particular marketing areas. And so we do not have 
identical provisions in all of these orders. As I indicated, we only have 26 
orders out of 76 orders with a seasonal base-excess plan at the present 
time. 


Mr. Heimburger. Thank you very much. 


Mr. Hagen of California. Mr. Girard, as to the producer-handler, if he is 
not exempted how is he regulated? 


Mr. Girard. He accounts to the pool like any other handler. 


Mr. Hagen of California. If he markets Class I milk he has to pay 
something into this pool, is that correct? 


Mr. Girard. That is correct. We ascertain the value of the milk to him at 
the Class I price, and if the value to him at the Class I price is in excess of 
the blend price which all other producers receive, then he accounts for the 
difference into the pool for distribution among all of the producers, in- 
cluding himself.’’ 
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Mr. John R. Hanson, Deputy Director of the Dairy Division, 
who accompanied Mr. Girard, responded to questions by Mr. 
Bruce about the status of producer-handlers— (page 35). 


“Mr. Hagen of California. Mr. Bruce has a question. This probably will be 
about the last question. 


Mr. Bruce. Mr. Heimburger has asked that I get two items into the record. 
How many order areas now regulate producer-handlers? Do you know, sir? 


Mr. Girard. Mr. Hanson, do you have any rundown on that, on the 
producer-handlers? 


Mr. Hanson. There are no orders which regulate producer-handlers, unless 
the producer-handler in some way oversteps the bounds of the rules under 
which he must operate as a producer-handler. This is regardless of size. 


For example, in order to be a producer-handler, the order might say that 
‘You must produce all of your own milk.’ Now, if he buys milk, let us say, 
from pool sources or from some other source and he violates the rules set 
up for a producer-handler, then he may become subject to pooling. That is, 
subject to regulation in the sense that Mr. Girard spoke of. He would then 
have to share his sales in the pool with other handlers and producers for the 
month in which he violated the rule. 


Mr. Bruce. In other words, there are no milk marketing order areas now 
that have producer-handlers that are regulated other than those? 


Mr. Hanson. Not if they stay within the rules that are set up for producer- 
handlers. 


Mr. Bruce. Let me ask just this further question. The producer-handler, 
though, actually has a windfall or benefit from the milk marketing order 
area maintains the price which he must conform to, and he is able to take 
advantage of this price because he is in that order; is that not correct? 


Mr. Hanson. Well, the handlers who are regulated must pay the minimum 
Class I and Class II prices. He is not required to pay himself or the pool 
any minimum price. The order does not regulate, however, retail prices.” 


The testimony of Girard and Hanson along with the questions 
by the members of the Committee leave no doubt but that the 
Committee was aware that the Department interpreted the Act as 
it then existed to authorize the Secretary of Agriculture to 
exercise his discretion to fully regulate only those persons 
necessary to effectuate the stated purposes of the Act and that 
exemption was given producer-handlers on this basis. 


Hearings were conducted by the Senate Committee on 
Agriculture and Forestry on the Food and Agriculture Act of 1965 
in June 1965. Several bills, including S. 2111, contained language 
similar to that in the House proposed Class I base plan. Other 
bills before the Senate proposed other language with respect to 
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treatment of producer-handlers. 


On July 20, 1965, the House Committee on Agriculture sub- 
mitted a report to accompany H.R. 9811—Food and Agriculture 
Act of 1965. The report in that section treating with producer- 
handlers by the use of such language as ‘‘Traditionally all Federal 
orders have exempted producer-handlers’’ and ‘“‘the Committee 
wishes to make it clear that it approves of the practice’’ advised 
Congress of the continuing administrative practice of exemption 
for producer-handlers. (Page 13 and 14 printed report, Appendix 
A.) 


PRODUCER-HANDLERS 


“Section 104.— This section would make it clear that it is not intended to 
alter the legal status of producer-handlers of milk under the existing act. 


In the course of hearings on this legislation the committee heard con- 
siderable testimony from producer-handlers of milk. Some of these han- 
dlers sell milk into and some sell outside of Federal order markets. Their 
position was one of opposition to the legislation, almost solely on the basis 
that it might be deemed to subject them to future requirements in order 
areas that they supply only an assigned share of the fluid milk sales in such 
areas or be subjected to pooling penalties. 


Traditionally all Federal orders have exempted producer-handlers from 
such requirements and have limited regulation to those requirements 
designed to guarantee that, as sellers of fluid Class I milk, producer- 
handlers use their own production as a source of supply without sub- 
stantial use of the productton of other dairymen. 


The committee wishes to make it clear that it approves of the practice of 
keeping the producer-handlers’ avenue of marketing open to dairy farmers 
without unduly burdensome restrictions and that this legislation shall not 
be deemed to be a jurisdiction for producer-handler inclusion in the pooling 
requirements of any Federal order. This is the purpose of section 104 of the 
Bill. 


This section means that this legislation is not to be regarded as a reason 
for, nor as any new legal authority to include producer-handlers in the 
pooling arrangements of Federal market orders and that if justification 
and legal authority for such inclusion did not exist prior to enactment of 
this legislation, it will not exist thereafter by virtue of any provision of this 
bill. 


The committee wishes to express its disapproval of certain administrative 
restrictions on producer-handlers that have grown up under the act such as 
levying of assessments of milk produced over a period of 1 year, because of 
a violation which occurred on a single day and restrictions on the buying 
and selling of cattle, barns, and milking parlors, or on the manner in which 
business is conducted. Other than those restrictions which are necessary to 
define and maintain the status of producer-handlers. 
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At the same time we disapprove of special treatment for sellers of milk and 
milk products, however large or small, who do not confine the over- 
whelming bulk of their sales to their own production of milk or of special 
treatment for those producer-handlers who, singly or in the aggregate, 
have a volume of sales, which represents a substantial enough portion of 
the sales in a federally ordered market to substantially disrupt the 
operation of the order to the detriment of other dairymen in that market.” 


Mr. Hagen, in a statement from the floor of the House, in- 
dicated he thought that producer-handlers were properly exempt 
and should continue to be so under the proposed amendments 
(Congressional Record, August 17, 1965, page 19916 - Appendix 
A). 

“Do I read correctly that last paragraph of the report to be a warning to 

the industry of possible future congressional action should these abuses 


develop and not as intended in any way to modify the language of the bill 
as well as the language in the report? 


Mr. Hagen of California. The answer would be ‘Yes’. 
Mr. Duncan of Oregon. I thank the gentleman. 


Mr. Hagen of California. No case was brought to our attention which 
would justify the inclusion of producer-handlers in the pooling 
arrangements in a given marketing order about which we knew. 


The Chairman. The time of the gentleman from California has again ex- 
pired. 


Mr. Poage. Mr. Chairman, I yield the gentleman 1 additional minute. 


Mr. Hagen of California. I may say that this language to which the 
gentleman has referred in this report was formally adopted by vote by the 
entire Committee on Agriculture as our position with to this subject of 
producer-handlers. So it is the official position of the committee.” 


Mr. O’Brien offered an amendment from the floor that would 
have made exemption for producer-handlers mandatory under the 
Act. (Congressional Record, August 18, 1965, page 20142 - 
Appendix A.) 


The Clerk read as follows: 


‘Amendment offered by Mr. O’Brien: Strike out section 104 and insert a 
new section 104, as follows: 


‘SEC. 104. Such Act is further amended by adding to subsection 8c(5) the 
following new paragraph: 


‘(1) Milk produced and sold directly at retail in the marketing area, State, 
or vicinity in which the farm producing such milk is located by the bona 
fide producer thereof, who does not engage directly or indirectly in any 
capacity in the interstate purchase of milk from the producers, or the 
handling thereof, shall not be assessed, apportioned or allocated under any 
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agreement or order pursuant to the Agricultural Marketing Agreement 
Act of 1937 as amended.’ 


(Mr. O’Brien asked and was given permission to revise and extend his 
remarks.) 


Mr. O’Brien. Mr. Chairman, during my 14 years in Congress, I have never 
proposed, before today, any amendment to any farm bill. 


I hesitate to do so now because of my respect for the distinguished gen- 
tleman handling this bill, but I am impelled to do so by deep feelings on the 
subject covered by my amendment. 


The amendment is designed to make clear that a bona fide farmer, engaged 
in selling milk at retail in his State, or within a Federal milk marketing 
area, or in the vicinity of his farm, shall not be subject to the Agricultural 
Adjustment Act of 1937, as amended.” 


Mr. Hagen opposed the offered amendment on the grouds that 
it seeks to change existing law while the proposed bill would leave 
the status of producers-handlers unchanged— optional exemption 
would continue. (Congressional Record, August 18, 1965, page 
20142-Appendix A.) 


“The bulk of them are satisfied with the language we have in the bill and 
the language we have in the report, which says that this bill does not 
change their position with respect to milk-marketing orders one whit. 
Their position will be unchanged by this legislation. On the other hand the 
gentleman seeks to use this bill as a vehicle to change existing law and put 
in potential jeopardy all existing milk orders.”’ 


Mr. Robinson also gives recognition to the fact that producer- 
handlers have been exempt under milk order. (Congressional 
Record, August 18, 1965, page 20143, Appendix A.) 


“It is for these reasons that he has generally been exempt under any 
existing Federal milk marketing orders from any requirement to pay into 
the so-called pooling fund. As long as he stays within the rules defining a 
producer-dealer they permit him to retain his exemption as a producer- 
handler. 


It would appear to me from the report, and from what has been said here 
today, that the committee does not intend, if this bill is adopted with title 
1 intact, to disturb this general exemption. But if this is the case, why not 
write it clearly into the law in order to remove any possible cloud of doubt 
left floating over the heads of these producer-dealers as to what their 
future status may be if a Class I base-plan, with production controls and 
quotas, is adopted in their milk marketing area. And, as I understand it, 
this is all that the O’Brien amendment would seek to do.”’ 


Mr. Stalbaum also refers to Departmental practice. 
(Congressional Record, August 18, 1965, page 20144, Appendix 
A.) 





CARNATION COMPANY 247 
Cite as 34 A.D. 199 


“First, I believe it would be well to point out the actual intent of a milk 
marketing order. There are some 79 of these in the United States, intended 
to provide an orderly marketing of milk, and this is significant — an orderly 
marketing of milk. 


Mr. Chairman, in nearly everyone of these so-called ‘ma and pa’ dairy 
farms, if you want to call them that, they do bottle their own milk and 
have never been regulated by the Department of Agriculture, and there is 
no intention of regulating them now, because they are a minor factor on 
these particular markets.”’ 


Mr. Stratton also noted in his remarks on that day that ‘‘Under 
the present marketing law he fa producer-dealer ] is already 
exempted from the law’s provisions.’ 


’ 


Mr. Quie’s statement spoke at length on the desirability of 
exempting producers but concludes that the exemption should be 
made under an order of the Secretary, not an act of Congress. 
(Congressional Record, August 18, 1965, page 20151, Appendix 
A.) 


“Mr. Quie. I am glad that the chairman of the committee is here, because I 
do not want anybody to look at this legislative history and say now the 
Congress has turned its back on producer-handlers. I want to make certain 
and it is my view of Federal orders that bona fide producer-handlers should 


be exempted, but it will necessarily be done under the regulation in the 
orders.”’ 


Mr. Meeds refers to current producer-handler status and the 
need for the Secretary of Agriculture to be able to change it when 
necessary. (Congressional Record, August 18, 1965, page 20151, 
Appendix A.) 


“I represent a district which has some of the biggest producer-handlers in 
the entire United States— probably the biggest. I would like to point out 
that historically the producer-handlers have not come under these 
marketing orders. This bill does not change that one bit. Historically they 
will remain out of the order. But the power to the Secretary must be there 
so that when they become so big as to substantially injure the marketing 
area, then he can do something. The important thing is that the power be 
there, not that it be utilized, but that it be there. We talk about 1 percent: 
it is up to 3 percent in our area.” 


These statements are only representative of the similar view 
expressed by other members of the House during the debate on 
H.R. 9811. Similar statements were made during the Senate 
debate on House Bill H.R. 9811. Senator Proxmire refers to 
present practice of the Department. (Congressional Record, 
September 13, 1965, page 22686, Appendix A.) 


‘Mr. Proxmire. Mr. President, I object to the amendment of the Senator 
from Iowa. I do so because we tried hard in 1963 and have tried hard this 





248 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 34 A.D. 199 


year to frame language that would conform with the present practice of the 
Department of Agriculture. Only this afternoon, my staff spoke with 
representatives of the Department of Agriculture. They said the Secretary 
of Agriculture can now include producer-handlers under marketing orders. 
This is just what the language on page 5, lines 13 through 15 does. It 
reads: 


‘The provisions authorized under this subparagraph may be made ap- 
plicable to a regulated handler’s own production of milk.’ 


I feel strongly that this language should be in the bill because as brought 
out in the colloquy with the Senator from Vermont, we are anxious to 
prevent any integrated type of dairy farming from developing on a big 
scale. We have a real fear that without a continuation of this kind of policy 
in the Department of Agriculture, it is possible that big chainstores and 
other marketers may get into this field, to the great detriment of the family 
farm, and have a serious, unfortunate effect on family farming as we know 
it today. 


Mr. Mondale endorsed this statement of Mr. Proxmire. 
(Congressional Record, September 13, 1965, page 22686, Ap- 
pendix A.) 


‘Mr. Mondale. Mr. President, I wholeheartedly endorse the viewpoint of 
the senior Senator from Wisconsin. The provision contained in the 
Senator’s Class I proposal incorporates existing law. In the Ideal Farms 
case, in the third circuit, it was held that existing Federal milk marketing 
order statutes authorized the regulation of so-called producer-handlers. It 
is hard to see how the order system could work if the Department could not 
regulate the marketing of a producer’s own milk.”’ 


After extensive debates in both Houses on the regulation of 
producer-handlers under the Act the Conference report on H.R. 
9811 reflected unanimity on the language which appears in Sec. 
104 of the Food and Agriculture Act of 1965 (as it amends the 
Agricultural Marketing Agreement Act of 1937), supra 


The matter of regulation of producer-handlers again came 
before the Congress in March, April and May 1968, when the 
House Committee on Agriculture considered legislation to extend 
the Food and Agriculture Act of 1965. Mr. John J. Heimburger, 
Attorney for Independent Milk Producers Distributors 
Association, testified before the Committee. He reviewed the 
situation of producer-handlers for the Committee. (Hearing 
record, page 163, Appendix A.) 

“Let me review the situation briefly. Producer-handlers, as I am sure the 

Committee knows, are those dairy farmers who market their own milk 

direct to the consumer. It is the oldest form of dairying in the United 

States. Except for order provisions defining what a producer-handler is, 


and requiring them to limit their sales essentially to milk produced on their 
own farms, the Department of Agriculture has never sought to regulate 
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these independent dairymen—that is, bring them within the pooling 
provisions of a Federal milk order. 


There are, however, those who have sought for years to destroy the in- 
dependent status of these producer-handlers. So it was that when Title I of 
the 1965 Act was under consideration, fear was expressed by producer- 
handlers that establishment of the Class I base price plan, as authorized in 
this title, might be used as an excuse to bring producer-handlers, for the 
first time, within the pooling provisions of a Federal order. 


Congress was sympathetic to these fears and the House Agriculture 
Committee wrote into Title I a section 104, which reads: 


‘The legal status of producer-handlers of milk . . . shall be the same 
subsequent to the adoption of the amendments made by this title as it was 
prior thereto.’ 


In its report on the bill the House Committee said: 


‘The committee wishes to make it clear, that it approves of the practice of 
keeping the producer-handlers’ avenue of marketing open to dairy farmers 
without unduly burdensome restrictions and that this legislation shall not 
be deemed to be a justification for producer-handler inclusion in the 
pooling requirements of any Federal order. This is the purpose of section 
104 of the bill. 


This section means that this legislation is not to be regarded as a reason 
for, nor as any new legal authority to include producer-handlers in the 
pooling arrangements of Federal market orders and that if justification 
and legal authority for such inclusion did not exist prior to the enactment 


of this legislation, it will not exist thereafter by virtue of any provision of 
this bill.’ 


When the bill went to conference, the Senate accepted verbatim the 
language of Title I of the House bill— thereby accepting also, of course, the 
explanation of that language in the House report.”’ 


He also testified that in August 1966 the Department proposed 
that producer-handlers should be “fully regulated’’ under the 
Puget Sound order-(page 164). 


“This action appeared to be in such complete disregard of the policy 
Congress had sought to establish in the Act that it drew a strong protest to 
the Secretary from members of both the Senate and House agriculture 
committees. Nine members of the House committee— comprising chiefly 
the dairy subcommittee— addressed a letter to the Secretary calling the 
proposed action ‘illegal.’ 


On the Senate side, Senator Hollard of Florida wrote a letter to the 
Secretary on May 12, 1967, thoughtfully examining the situation and 
reaching the conclusion that the proposed action was ‘in direct con- 
travention of the clear intent of Congress.’ Rather than reading that letter, 
Mr. Chairman, I ask that it be made a part of the record at this point.”’ 


(The letter referred to from Senator Holland to Secretary 
Freeman is on pages 165 and 166 of printing hearing record, 
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Appendix A.) This communication from the Chairman, Sub- 
committee on Agricultural Production, Marketing and 
Stabilization of Prices to the Secretary makes it clear that the 
Secretary should not ‘‘fully regulate’’ producer-handlers as 
proposed in 1966. The proposal endorsed by the Department 
officials for that order at that time was abandoned. 


In February and March 1970 the Senate Committee on 
Agriculture and Forestry held hearings on the proposed 
Agricultural Act of 1970. This proposed act would amend, among 
other things, those provisions of the AMA Act that authorize 
base plans under Federal orders. The proposal contained the same 
language as the Act of 1965 concerning producer-handlers. 
(Printed hearing record, page 66, Appendix A.) 


“Sec. 501.(b) The legal status of producer-handlers of milk under the 
provisions of the Agricultural Adjustment Act, as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937, as amended, shall 
be the same subsequent to the adoption of the amendments made by this 
Act as it was prior thereto.” 


An explanatory statement is also found on page 76 of that 
record. 


“Subsections (b), (c), and (d) disclaim any intent to affect the status of 
producer-handlers, section 8c(5)G or Class I base plans heretofore adopted 
under existing law.” 


The House Committee on Agriculture issued a complete Report 
on this proposed legislation on July 23, 1970. That report again 
affirms the actions of the Secretary up to that time in his in- 
terpretation and application of the Act to producer-handlers. The 
Report No. 91-1329 (pages 13, 14, Appendix A), contains the 
following language: 


Producer-Handlers 


“Section 201(b) continues without change section 104 of the Food and 
Agriculture Act of 1965 regarding the intent of Congress not to change the 
legal status of producer-handlers under milk marketing orders. 


The purpose of this subsection, like its predecessor in the Food and 
Agriculture Act of 1965, is to assure producer-handlers of milk that their 
legal status shall remain unaffected by this bill and that the adoption of a 
Class I Base Plan shall not be used as a justification to subject them to the 
pooling requirements of any federal milk marketing order. 


At the time the Agricultural Marketing Agreement Act became law, over 
three decades ago, the direct delivery of milk to consumers by the 
producers thereof was a usual and major method of milk marketing, 
comprising in many areas more than 50 percent of marketings. 
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Up to the present time, all federal orders have exempted producer-handlers 
from the pooling requirements of such orders and have limited regulation 
to those provisions designed to guarantee that, as sellers of fluid Class I 
milk, they use their own production as a source of supply without sub- 
stantial use of the production of other dairymen. 


The committee wishes to make it clear that it approves of keeping the 
producer-handler avenue of marketing open to dairy farmers. With their 
share of the market now reduced very substantially from previous times, 
the need for consideration of regulation is even less necessary now and it is 
more essential than ever that these small businessmen be protected from 
unduly burdensome restrictions and requirements. 


The committee intends to review the performance and treatment of these 
producers from time to time, not only to safeguard their interests but also, 
after due consideration of the responsibility to protect consumers, to 
assure that their marketings do not in fact become disruptive and seriously 
and substantially affect the prices paid other producers. Therefore, the 
committee recommends that before any change in the status or ad- 
ministrative treatment of producer-handlers is proposed, the department 
will notify the committee of the nature and details of any such proposal.” 


Mr. Poage, a member of the Committee, during debate on the 
bill emphasized this position in his remarks from the floor (page H 
7695, Congressional Record, August 4, 1970, Appendix A.) 


“Mr. Needs. Further, it seems to me that the committee report dealing 
with producer-handlers is stated very succinctly in the first paragraph, 
and that the following paragraphs all contradict the meaning of this first 
paragraph, which is explicit and which is in complete harmony with the 
1965 amendment and which is restated in the legislation at hand. 


Mr. Poage. Yes. Without question, it is intended by this amendment, as 
by the 1965 amendment, that the Class I base authority in no way changes 
the legal status of so-called producer-handlers under the Agricultural 
Marketing Agreement Act of 1937. 


Stated very briefly, the Agricultural Marketing Agreement Act of 1937 
authorizes the regulation of handlers, including handlers who produce their 
own milk. This is, in no way, changed by this legislation.”’ 


This bill passed the House on August 5, 1970. 


The report of the Senate Committee on Agriculture and 
Forestry on H.R. 18546, dated September 4, 1970, (Report 19- 
1154, pages 18, 19, Appendix A), discloses the following 
language: 


PRODUCER-HANDLERS 


“The last paragraph of section 201l(a) of this bill provides that the 
Secretary shall maintain the same policy with respect to the exemption of 
producer-handlers from the provisions of marketing orders authorized 
under section 8c(5) as under the existing act. 
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Traditionally, it has been the Department of Agriculture’s policy to grant 
producer-handlers exemption from all provisions of Federal milk orders 
except for reporting requirements, as warranted by the conditions in each 
market. Following the legislative history with respect to Class I base 
plans, issuance of an order providing for such a plan has not been con- 
sidered a reason for not exempting producer-handlers. 


Experience under Federal orders generally has demonstrated that effective 
regulation of the market has been insured without direct involvement of 
individuals who produce, process and distribute essentially milk of their 
own production and who buy no milk from other dairy farmers or other 
sources. Individuals who assume a dual role of producer and handler and 
who must carry their own balancing supplies have had in the past no 
demonstrable advantage either as a producer or a handler. 


Where producer-handlers do not confine the overwhelming bulk of their 
sales to their own production of milk, where producer-handlers circumvent 
provis‘ons limiting distribution through their own facilities or where 
producer-handlers who, singly or in the aggregate, have a volume of sales 
which represents so large a portion of the sales in a Federal order market as 
to disrupt the operation of the order to the detriment of other dairymen in 
the market, the Department of Agriculture advises that it has found it 
necessary to provide further conditions as a basis of exemption to maintain 
equity among all handlers and producers. This provision requires the 
Secretary to maintain the same policy as he has maintained in the past.” 


The Conference Report on the bill, dated October 9, 1970, 


retained the House language. (Report 91-1594, page 29, Appendix 
A.): 


“3. The conference substitute also retains the House language relative to 
the producer-handlers. Jt is the clear and specific intent of the conferees 
that the Secretary shall maintain the same policy with respect to the 
exemption of producer-handlers from the provisions of marketing orders, 
that was maintained prior to the enactment of H.R. 18546, the 
‘Agricultural Act of 1970’.'’ (Underscoring added.) 


In hearings before the Senate on the Conference Report, the 
comparison of the versions of the two Houses on pertinent parts of 
the bill was inserted by unanimous consent in the Congressional 
Record on November 19, 1970: 


‘““House— provides for no change in legal status of producer-handlers. 


Senate—requires Secretary to maintain past policy with respect to 
exempting producer-handlers. 


Conference— adopts House provision. Statement of Managers will direct 
Secretary to maintain past policy."’ (Underscoring added.) 


H.R. 18546 became law on November 30, 1970, as the 
“Agricultural Act of 1970”, and included therein was the 
language in Sec. 201(b), supra, providing for no change in the 
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legal status of producer-handlers. 


As noted, supra, the provisions of the ‘‘Agriculture and 
Consumer Protection Act of 1973’’, amending the Agricultural 
Marketing Agreement Act of 1937, retained the exact language of 
the previous Acts of 1965 and 1970 as they relate to the status of 
producer-handlers of milk. 


The excerpts from the pertinent Final Decisions relating to the 
3 orders disclose the long-continued policy of the Secretary to 
exclude producer-handlers from full regulation as handlers when 
he finds on the basis of evidence adduced at a rule-making hearing 
that their regulation is not necessary to achieve the purposes of 
the Act. That the Secretary has broad discretion in formulating a 
milk marketing order program was early established in Queens- 
boro Farms Products, Inc. v. Wickard, 137 F.2d 969, 977 (2 Cir. 
1943), wherein the court in a decision under the Act held: 


“The background and legislative history of this legislation leave no doubt 
that Congress gave the Secretary broad discretion in its administration. 
See United States v. Rock Royal Co-op., 307 U.S. 533, 59 S. Ct. 993, 83 L. 
Ed. 1446.” 

That the Secretary has specific discretion in selecting which 


handling of milk shall be isolated for regulation was upheld in 


Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 317 (1968), cert. 
den. 394 U.S. 929. See also United States v. Mills, 315 F.2d 828 
(4th Cir. 1963), cert. den., 375 U.S. 819. Moreover, in certain 
instances the Secretary has exercised this discretion specifically 
by regulating handling of milk by producers when he found such 
regulation to be necessary. The courts have upheld the 
Secretary’s authority in United States v. Rock Royal Co-op., 307 
U.S. 533 (1939); Ideal Farms, Inc. v. Benson, 288 F.2d 608 (3rd 
Cir. 1961), cert. den.372 U.S. 965; Benson v. Vance, 319 F.2d 841 
(5th Cir. 1963), cert. den., 377 U.S. 930. In pertinent point the 
Secretary in the Puget Sound Order has imposed regulation of 
producer-handlers only when the volume of milk purchased and 
handled exceeds certain limits at which point the impact of such 
handling would exert an undue influence in the market. 


The thrust of petitioner’s claim is that the statute requires the 
Secretary to fully regulate producer-handlers as handlers, thus 
denying his discretion not to do so. We do not hold with 
petitioners contention. 


Apart from the weight of the above-cited decisions concerning 
the Secretary’s discretion are the well-established rules dealing 
with statutory construction. Petitioner contends in principal part 
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that the plain meaning of the statute requires regulation of 
producer-handlers as handlers, and invokes the ‘‘plain meaning”’ 
rule of statutory construction in support of this contention. While 
we recognize the validity and authority of this rule as an aid to 
ascertaining Congressional intent, we note that its use is 
restricted to those situations where the statute is plain on its face 
and unambiguous. This is not the case in the matter at issue. In 
the first place, the Secretary has consistently held to a different 
interpretation than that advanced by petitioner. In the second 
place, the courts have not found the relevant statutory language 
to be so plain as to require no further search for its meaning. In a 
decision directly on the point of construction of the statute as it 
affects producer-handlers the Court of Appeals for the Third 
Circuit in Ideal Farms, Inc. v. Benson, 288 F.2d 608, 616-617, 
(3rd Cir. 1961), cert. den., 372 U.S. 965, held: 


“Appellants also object to the use of legislative history where the 
statutory language is unambiguous. That the language is not unam- 
biguous would seem to flow from the holdings in Rock Royal and 
Shawangunk cases, supra. In any event, the words of Justice Frankfurter 
in Association of Westinghouse Salaried Employees v. Westinghouse 
Electric Corp., 1954, 348 U.S. 437, 444, 75 S. Ct. 489, 492, 99 L. Ed. 510 
now appear pertinent: 
‘This examination would conclude the construction of the section by 
English Courts, that is, by any court reading legislation as it is 
written without drawing on parliamentary debates. And considering 
that the construction we have found seems plain, the so-called plain 
meaning rule on which construction is from time to time rested also 
in this Court, likewise makes further inquiry needless and indeed 
improper. But that rule has not dominated our decisions. The 
contrary doctrine has prevailed. See Boston Sand & Gravel Co. uv. 
United States, 278 U.S. 41, 48; United States v. Dickerson, 310 
U.S. 554, 561. And so we proceed to an examination of the 
legislative history to see whether that raises such doubts that the 
search for meaning should not be limited to the statute itself’.’’ 
(Underscoring added.) 


Indeed, as noted in the repeated full discussions on producer- 
handler status before both Houses of the Congress, supra, it is 
obvious that the bare language of the statute is not so plain in its 
purport as to require no further search for its meaning. We must, 
therefore, reject as inappropriate the ‘‘plain meaning’”’ rule in this 
situation and apply other aids to statutory construction. 


Courts have long followed the established rule for statutory 
construction pronounced by the Supreme Court in N.L.R.B. v. 
Lion Oil co., (1956) 352 U.S. 282, 77 S. Ct. 330, 334, I L. Ed. 2d 
331, that: 
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‘in expounding a statute, we must not be guided by a single sentence or 
member of a sentence but look to the provisions of the whole law, and to its 
object and policy.’ To the same effect are United States v. American 
Trucking Assn’s, 1940, 310 U.S. 534, 60 S. Ct. 1059, 84 L. Ed. 1345 and 
Helvering v. Stockholm Enskilda Bank, 1934, 293 U.S. 84, 55 S. Ct. 50, 79 
Lb. Se. SE.” 


This was the rule applied by the Court in Ideal Farms, Inc. v. 
Benson, supra. 


In the situation before us the Act provides for the establish- 
ment of a regulatory program designed to benefit milk producers 
by regulating the handling of milk through the method of 
marketing orders regulating handlers when the Secretary 
determines an order is necessary to maintain orderly marketing 
conditions. He has discretion in selecting from among the terms 
and conditions limiting his authority in formulating an order to 
meet the requirements of a specific marketing area. In simple 
terms, the Secretary has (as reflected in his policy statements and 
findings) not chosen to fully regulate producer-handlers. He has 
relied upon his interpretation of the statute as giving him 
discretionary authority in choosing which handlings of milk is 
necessary to effectuate the purposes of the Act and as not 
mandating regulating producer-handlers as_ handlers. 
Unquestionably, he has also placed great weight on the actions of 
the Congress and the legislative history of the Act. 


As an aid to statutory construction, the law is well-settled by 
the Courts that great weight will be given to an agency’s con- 
struction of its own enabling legislation. Udall v. Tallman, 380 
U.S. 1, 16 (1965); Power Reactor Development Co. v. In- 
ternational Union of Electrical Workers, et al., 367 U.S. 396 
(1960); Queensboro Farm Products Co. v. Wickard, supra; Bailey 
Farm Dairy Co. v. Jones, (1945) 61 F. Supp. 209, affmd. 157 F.2d 
87, cert. den., 329 U.S. 788; United States v. American Trucking 
Assn’s, supra. In the present situation the Secretary’s in- 
terpretation of the Act, his policy, and his actions have con- 
sistently been maintained since 1935. The great weight to be 
afforded the Secretary’s interpretation is contra to petitioner’s 
contention herein. 


While it has been held that administrative interpretation of 
enabling legislation alone is not conclusive of Congressional in- 
tent, it is well established that long-continued interpretation by 
administrative officials of an act, which in the meantime is 
reenacted by the Congress, is evidence of its proper construction. 
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C.I.R. v. Noel’s Estate, (1965) 380 U.S. 678, 85 S. Ct. 1238, 14 L. 
Ed. 2d 159; (see e.g. National Lead Co. v. United States (1920), 
252 U.S. 140, 146; United States v. Dakota-Montana Oil Co., 
(1933), 288 U.S. 459, 466); Red Lion Broadcasting Co., Inc., et al. 
v. FCC, et al., (1969), 395 U.S. 367, 1801-1802; Federal Housing 
Administration v. Darlington, Inc., (1958) 358 U.S. 84, rehearing 
den. 358 U.S. 937; Morgan v. C.I.R. (1939), 309 U.S. 78, 626; 
Kierfirdorf v. C.I.R. (9th Cir. 1944), 142 F.2d 723, cert. den., 323 
U.S. 733. This is particularly true where the Congress knew of the 
administrative interpretation at the time of the reenactment. 
Georgia v. United States (1973), 93 S. Ct. 1702; Bennett v. 
Panama Canal Co., (D.C. Cir. 1973), 475 F.2d 1280; Fox uv. 
United States (1961), 145 Ct. Cl. 186; Pacific Power & Light Co. 
v. F.P.C. (D.C. Cir. 1950), 184 F.2d 272; Francis v. So. Pacific 
Co. (1948), 33 U.S. 445. In the present situation there is no 
question about Congressional knowledge of the administrative 
interpretation of the sections of the Act involved, as witnessed by 
the extensive excerpts from the legislative history supra, 
disclosing the actions of the Secretary and Agriculture Depart- 
ment officials’ statements of policy and interpretation. While 
petitioner called attention to other excerpts from the 
Congressional debates and discussions in support of its con- 
tention, we are constrained to the view that these merely em- 
phasize the fact that the whole matter was before the Congress for 
consideration. In the final analysis Congress did reenact the Act 
and did, on 3 separate subsequent occasions, reaffirm what it 
knew to be the legal status of producer-handlers as maintained by 
the Secretary. 


On the basis of the foregoing, we conclude that the actions of 
the Secretary in exempting producer-handlers in the 3 orders from 
full regulation as handlers is within his statutory authority and 
discretion and that the Act does not mandate their regulation as 
handlers. 


Petitioner in this proceeding has failed to satisfy the burden of 
proof which he must sustain if it is to prevail. (See United States 
v. Rock Royal Co-op., Inc. (1939) 307 U.S. 533, 567). Ac- 
cordingly, the petition should be dismissed. 


All contentions of the parties presented on the record have been 
considered, and whether or not specifically mentioned herein, any 
suggestions, requests, motions, etc., inconsistent with this 
Decision are denied. 
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ORDER 
The petition is dismissed on the merits. 


Pursuant to the provisions of 7 CFR 900.64 this decision shall 
become final* without further proceedings 35 days after the date 
of service thereof, unless there is an appeal to the Secretary by a 
party to the proceeding filed in accordance with 7 CFR 900.65. 


(No. 16,263) 


In re Fitcuett Bros., Inc. AMA Docket No. M 2-45. Decided 
February 13, 1975. 


Order dismissing petition for reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Dennis Becker, for complainant.’ 
Mac D. Levin, Hackensack, N. J., for respondent. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


The Decision and Order in this case by the Judicial Officer was 
filed on January 6, 1975. The certified receipt card shows that the 
Decision and Order was received by the petitioner, Fitchett Bros., 
Inc., at its place of business in Poughkeepsie, New York, on 
January 11, 1975. This constituted service upon the petitioner. 
Under the rules of practice, service may be made by serving the 
petitioner or its attorney or agent of record (7 CFR 900.69(b)). 


Although it was not necessary to also serve the Decision and 
Order upon the petitioner’s agent of record, the file in this case 
shows that a copy of the Decision and Order was also sent to Mr. 
Mac D. Levin, the petitioner’s agent of record, and was received 
at Mr. Levin’s place of business on January 10, 1975. On January 
11, 1975, Mr. Levin took the unopened certified letter containing 
the Decision and Order to the post office and refused to accept it, 
stating that the person who signed for it the prior day was not 
authorized to sign for his mail. I would infer that Mr. Levin had 


*The Decision and Order became final January 13, 1975. —Ed. 
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learned from the petitioner that the Decision and Order was 
adverse, and that he felt that by returning the letter unopened, he 
could gain additional time for filing an appeal. However, as stated 
above, service upon the petitioner was all that is required by the 
rules of practice. The subsequent remailing of the Decision and 
Order to Mr. Levin on January 14, 1975, received by him on 
January 20, 1975, did not extend the time for filing an appeal or 
petition to reconsider. 


Under the rules of practice, a petition to rehear or reconsider 
must be filed within 15 days after the date of the service of the 
order (7 CFR 900.68(a) (3)). A petition to reconsider is deemed 
filed when it is postmarked (7 CFR 900.69(d)). In these cir- 
cumstances, the time for filing a petition to reconsider would have 
expired on January 26, but since January 26 was a Sunday, the 
time would have been extended to January 27 (7 CFR 900.69(e)). 
Accordingly, the petition for reconsideration mailed February 1, 
1975, was mailed after the time for filing a petition to reconsider 
had expired. 


Assuming, without deciding, that I would have discretionary 
authority to accept a petition for reconsideration filed late in 
appropriate circumstances, I would not accept the petition for 
reconsideration filed late in this proceeding because it does not 
appear to have been filed in good faith. On January 30, 1975, Mr. 
Levin wrote a letter to the Hearing Clerk stating as follows: 


Thank you for the fine cooperation from your office. I did receive the 
Decision by the Judicial Officer on January 20th, and am now presently 
working on an appeal to the District Court. 


Please advise me when the last day for filing with the District Court for 
an appeal. 


On February 3, 1975, Mr. Levin’s letter was received by the 
Hearing Clerk, Eugene R. Meyer. Mr. Meyer’s memorandum of 
his telephone call to Mr. Levin on February 3, written at the 
bottom of the letter received from Mr. Levin, states as follows: 


2-3-75 
4:15 P.M. 


I called Mr. Levin and advised him that the time for filing an appeal in 
District Court is within 20 days from the date of entry of the Decision (7 
U.S.C. § 608c15B). Mr. Levin stated after writing this letter he took the 
matter up with his attorney and was advised of the 20 days from entry to 
file an appeal in District Court. They decided to file a petition for recon- 
sideration on the basis of having 15 days after service of the Decision on 
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Mr. Levin. A petition for reconsideration was deposited in the mail by Mr. 
Levin on February 1, 1975 [.] 


ERMeyer 
HC 


The petition for reconsideration is a one-page document which 
would appear to have been hastily prepared not for the real 
purpose of urging the Judicial Officer to reconsider his Decision 
and Order, but solely for the purpose of attempting to extend the 
time fixed by Congress for filing an appeal to the District Court. 
In these circumstances, I would not exercise any discretion to 
accept the document filed late. 


If I were to consider the matters set forth in the petition to 
reconsider, I would summarily dismiss the petition because the 
matters either dealt with (correctly) in the Decision and Order or 
they are so minor as not to have any effect on the Decision and 
Order previously filed herein. 








LIST OF DECISIONS REPORTED 
FEBRUARY 1975 
AGRICULTURE DECISIONS 


Commodity Exchange Act 


Morris, Joun S., Everett E. Kuippand Joun S. Morris 
AnD Co., Inc. CEA Docket 205. Allegation of viola- 
tion of Act — unsustained by evidence of record — 
Dismissal 


Suatkin, Henry S. CEA Docket No. 211. Decision and 
Order 


Suatkin, Henry S.CEA Docket No. 205. Order granting 
motion to withdraw appeal 


(No. 16,264 


In re Henry S. SwHatxin. CEA Docket No. 211. Decided 
February 14, 1975. 


Herbert R. Bader, for complainant. 
Philip M. Bloom, Chicago, Ill., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


[This initial decision by the Administrative Law Judge became final when the 
Judicial Officer filed an Order (which follows this decision) granting the com- 
plainant’s motion to withdraw its appeal on the condition that this case is not to 
be regarded as a precedent in any future proceeding. ] 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a Complaint and 
Notice of Hearing issued on April 3, 1973. The Complaint, filed on 
April 3, 1973, alleges, inter alia, that Respondent, 

“On August 26, 1971, Henry S. Shatkin violated the speculative daily 

trading limit of 3,000,000 bushels in soybean futures fixed by the Com- 

modity Exchange Commission, by buying a total of 3,300,000 bushels on 
261 
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or subject to the rules of the Chicago Board of Trade as follows: 


Purchases 
Future (In thousands of bushels) 
September 1971 1,345 
November 1971 1,910 
January 1972 20 
May 1972 25 
Total 3,300” 
On April 16, 1973 the Complainant moved to amend paragraph 
III of the Complaint by deleting therefrom the date of August 26, 
1971, and adding in lieu thereof the date of August 27, 1971. Said 
Motion was granted on April 27, 1973. 


The Complaint, as amended, alleges in substance that Henry S. 
Shatkin, both a member of the Board of Trade of the City of 
Chicago and a registered floor broker under the Commodity 
Exchange Act, did, on August 27, 1971, violate the speculative 
daily trading limit in soybean futures, as fixed by the Commodity 
Exchange Commission, by purchasing a total of 3,300,000 
bushels of soybean futures, in all futures combined, on or subject 
to the rules of the Board of Trade of the City of Chicago. Such act 
is alleged to have been willful, and in violation of Section 4a of the 
Commodity Exchange Act (7 U.S.C. 6a) and Section 150.4 of the 


orders of the Commodity Exchange Commission (17 CFR 50.4). ! 


In his Answer filed May 8, 1973, Respondent admits the 
jurisdictional allegations of the Complaint but denies having 
violated the speculative daily trading limit, and asserts that he 


1. Such regulation, as herein pertinent, and as set forth in 17 GFR 150.4, sets 
forth: 
“150.4 Limits on position and daily trading in soybeans for future 
delivery. 


The following limits on the amount of trading under contracts of sale of 
soybeans for future delivery on or subject to the rules of any contract 
market, which may be done by any person, are hereby proclaimed and 
fixed, to be in full force and effect on and after June 26, 1971: 


(a) Position limit. The limit on the maximum net long or net short 
position which any person may hold or control in soybeans on or subject to 
the rules of any one contract market is 3 million bushels in any one future 
or in all futures combined. 


(b) Daily trading limit. The limit on the maximum amount of soybeans 
which any person may buy, and on the maximum amount which any 
person may sell, on or subject to the rules of any one contract market 
during any one business day is 3 million bushels in any one future or in all 
futures combined.”’ 
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did not ‘‘willfully, knowingly, nor intentionally purchase soy- 
bean futures on [August 27, 1971] in violation of the [daily 
speculative trading limit] .’’ The Respondent avers that ‘“‘the 
filing of this Complaint is barred by lapse of time from the date of 
the alleged violation to the institution of this action, and further 
asserts laches as an additional defense to this Complaint.”’ 


Paragraph VI of the Answer sets forth, inter alia, ‘Respondent 
asserts that the violation alleged in the Complaint is not claimed 
to be wilful? nor one in which the public health, interest or safety 
was endangered, and despite the lack of such allegations, the 
Secretary of Agriculture instituted these proceedings without 
calling the alleged violation to the attention of the Respondent, in 
writing, and affording him the opportunity to demonstrate or 
achieve compliance with all lawful requirements pursuant to 
Section 0.3(c) of the rules of practice under the Commodity 
Exchange Act.’’® 


A Motion for Discovery of Information and Production of 
Documents was filed May 15, 1973, to which Complainant filed 
objection on May 25, 1973. The Administrative Law Judge denied 
the Motion June 18, 1973 with the proviso: 


“However, if at the oral hearing, after the Complainant has presented its 
case, the Respondent can show that it has been misled by the pleadings, 
has been taken by surprise, has been inadequately informed as to the 
nature of the charges, or otherwise stands to suffer procedural prejudice, a 
Motion for Continuance not to exceed 20 days therefrom will be en- 
tertained in order to permit the Movant adequate time to prepare a defense 
to the Complainant’s case. Such opportunity more than satisfies 
procedural due process and the requirements of a full and fair hearing.” 


No such showing nor Motion was made at the oral hearing. 


On August 15, 1973 a prehearing conference was held in 
Chicago, Illinois. The parties exchanged the names and addresses 
of prospective witnesses, and it was agreed that there would be a 
mutual exchange of documentary evidence prior to the hearing, 


2. The Complaint filed on April 3, 1973 did not allege willfulness. It was sub- 
sequently amended to do so, as set forth hereinabove. 


3. As herein pertinent, that provision provides: 


“Provided, That in any case, except one of wilfulness or one in which the 
public health, interest or safety otherwise requires, prior to the institution, 
of a proceeding for the suspension or revocation of a registration or license, 
facts or conditions which may warrant such action shall be called, in 
writing, to the attention of the person complained against, and such 
person shall be accorded opportunity to demonstrate or achieve compliance 
with all lawful requirements. * * *”’ 
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with copies to the Administrative Law Judge and a mutually 
convenient date for the oral hearing was agreed upon. At the 
prehearing conference counsel for the Complainant indicated that 
he would file a Motion to Amend the Complaint with a view to 
alleging ‘‘willfulness.’’ Said Motion was filed August 20, 1973. 
Respondent was given an opportunity to respond thereto. The 
Motion to Amend the Complaint was granted October 19, 1973. 


Oral hearing was held in Chicago, Illinois, on October 30 and 
31, 1973, and both sides offered oral and documentary evidence. 
At the hearing it was agreed that the Respondent could request 
from Complainant, within three (3) weeks after hearing, in- 
formation, not then available, to be introduced in the record as an 
additional exhibit. There was reserved No. 12 for such exhibit. 
The Complainant received no such request and asked on brief that 
Exhibit No. 12 no longer be reserved (See Tr. 421). The Com- 
plainant’s request is hereby granted. The record herein consists of 
eleven (11) exhibits submitted on behalf of Complainant and one 
(1) exhibit submitted on behalf of Respondent. 


At the oral hearing, Judge Dorothea A. Baker, Administrative 
Law Judge, United States Department of Agriculture, presided. 
The Respondents were represented by Philip M. Bloom, Esquire 


and Michael Barton, Esquire, Bloom & Denberg, Ltd., Chicago, 
Illinois. Darrold A. Dandy, Esquire and Herbert R. Bader, 
Esquire, Office of the General Counsel, United States Department 
of Agriculture, appeared as counsel for the Complainant. In due 
course, the Complainant submitted its initial brief on January 21, 
1974. The Respondent, pursuant to extension submitted its initial 
brief on April 8, 1974, and the Complainant filed its reply brief on 
May 10, 1974. 


FINDINGS OF FACT 


1. The Respondent, herein, Henry S. Shatkin, is an individual 
whose business address is 141 West Jackson Boulevard, Chicago, 
Illinois 60604. He is now and was at all times material herein, a 
registered floor broker under the Commodity Exchange Act and a 
member of the Board of Trade of the City of Chicago. 


2. The Board of Trade of the City of Chicago (‘‘The Chicago 
Board of Trade’’) is now, and was at all times material herein, a 
duly designated contract market under the Commodity Exchange 
Act. 


3. On August 27, 1971 Respondent was a partner in the firm of 
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Shatkin Trading Company, a partnership registered as a futures 
commission merchant, and remained a partner until March 2, 
1973, when the status of the partnership was changed to that of a 
corporation of the same name, registered as a futures commission 
merchant. Mr. Shatkin was, as herein pertinent, and still is 
presently the President, Chairman of the Board of Directors, and 
a twenty-percent shareholder of Shatkin Trading Company. The 
corporation has the same name and address, and is engaged in 
basically the same business as was the partnership. 


4. On August 27, 1971 the speculative daily trading limit in 
soybean futures, as fixed by the Commodity Exchange Com- 
mission, was three million (3,000,000) bushels in any one future or 
in all futures combined.‘ Respondent, on August 27, 1971, and 
at all times pertinent hereto, knew, and was at all times aware of 
this limit as well as having knowledge of and concern for the 
pertinent rules and regulations of the Commodity Exchange 
Commission. 


5. The Respondent maintains, and there is evidence to sup- 
port such contention, that he ‘‘was not fully knowledgeable in 
reporting procedures required under the Act in certain instances.”’ 
It was the Respondent’s responsibility to be, or to become, fully 
knowledgeable of the reporting procedures required by the Act. 


6. The Respondent in November 1969, and September 1970, 
hired two general clerks, Victor Kastil and James O. Ryan, to 
perform independently certain duties and specifically to inform 
him of his net position and amount of volume throughout the 
trading day, or when it approached the daily speculative trading 
limit, and to serve as a double-check on Mr. Shatkin’s own count. 
The Respondent had impressed upon his clerks the importance of 
relaying to Respondent a correct count of his position in the 
market and to keep track of Respondent’s position so he would 
not exceed the speculative limits. Mr. Kastil obtained mem- 
bership on the Chicago Board of Trade in April of 1970 and 
started to trade for his personal account. Mr. Ryan was hired in 
September of 1970 to assist the former in the discharge of his 
duties. Mr. Ryan was hired as an Assistant Clerk and in April of 
1971 assumed the clerical duties of Mr. Kastil. During the week of 
August 23, 1971, Mr. Ryan was on vacation and Respondent 
requested Mr. Kastil to substitute for Mr. Ryan. On August 27, 
1971, Mr. Kastil picked up the Respondent’s trading cards at 
approximately 10:00 a.m. or 10:15 a.m. 


4. This limit was increased from 2,000,000 bushels, effective June 26, 1971. 
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7. During the week of August 23-30, 1971, which includes the 
date on which the alleged violation occurred, and while Mr. Ryan 
was on vacation, Mr. Kastil believes he performed his duties in 
substantially the same way that he had always performed them in 
addition to trading on the Chicago Board of Trade. Mr. Kastil had 
with him Mr. Shatkin’s trading cards that he used to keep track of 
Respondent's position by putting down on the cards what he had 
counted. ° 


8. On August 27, 1971, Victor Kastil counted Respondent’s 
trading cards and had a card of his own which reflected the 
conclusion of his count. After trading closed Mr. Kastil further 
matched up the Clearing House run-back with his previously 
compiled Recapitulation Sheet (hereinafter referred to as Recap 
Sheet) prepared by Mr. Kastil for comparison, and found the 
Clearing House confirmation to be considerably higher than his 
own count. Thereafter Mr. Kastil re-added all of the Respondent’s 
trading cards and found the Clearing House confirmation to be 
correct and his own count of Respondent’s trades in error, and the 
appropriate corrections to the Recap Sheet were made. The 
following morning Mr. Kastil prepared a CEA Form 203 and 
forwarded the report to the Commodity Exchange Authority. It 
was regarded as ‘‘filed’’ on August 30, 1971, that being the date it 
was received. 


5. The witness Kastil’s testimony was that: 


“Q And did you at that hour communicate with him at all in any way 
regarding the volume of trades that he had made? 


“A I don’t believe I did. 


“Q Did you then go up to the key punch operator, as you have described 
in the past? 


‘A I probably didn’t on that day. I probably kept it in my pocket and 
gave it to one of our runners, who picks up cards, and they brought it up. 


“Q Do you have a recollection, as you sit here now, how often you 
stopped to take Mr. Shatkin’s card from him on that day, to total his net 
position and the amount of trades he had made? 


“A Ihave no recollection, but I don’t see why that day would have any 
— would be any different than any other day that I did it. I would imagine 
three or four times. 


“Q And during none of those times did you communicate to Mr. 
Shatkin what his volume of trades were for that trading day? 


“A I guess I didn’t see a problem. I don’t think that I did.”’ 
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9. Trading in soybean futures on the Chicago Board of Trade is 
conducted between the hours of 9:30 a.m. and 1:15 p.m. Trading 
is done on a competitive basis and all bids and offers are required 
to be by open outcry normally resulting in a noisy, and sometimes 
confusing, situation during trading hours. Traders on the floor of 
the Chicago Board of Trade are required to show all transactions 
made on trading cards or other records. Respondent used his 
trading cards to maintain records of his daily volume and open 
position. 


10. On August 27, 1971 Respondent exceeded the speculative 
daily trading limit in soybean futures, as fixed by the Commodity 
Exchange Commission, by purchasing a total of three million 
three hundred thousand (3,300,000) bushels of soybean futures 
in all futures combined, on or subject to the rules of the Chicago 
Board of Trade. ° 


11. CEA Form 203 discloses that the Respondent exceeded the 
daily speculative trading limit fixed by the Commodity Exchange 
Commission. At the end of the trading day of August 27, 1971, 
Respondent held a position in excess of two hundred thousand 
(200,000) bushels in soybean futures, in the January future, on or 
subject to the rules of the Chicago Board of Trade. The Act 
requires any trader who holds an open position of more than two 
hundred thousand (200,000) bushels in soybean futures, in any 
one future, on any contract market, at the end of the trading day, 
to submit CEA Form 203 to the Commodity Exchange Authority. 


12. On August 27, 1971 the Respondent did exceed the 
speculative daily trading in soybean futures, as established by the 
Commodity Exchange Commission by purchasing a total of three 
million three hundred thousand (3,300,000) bushels of soybean 
futures in all futures combined, on or subject to the rules of the 
Chicago Board of Trade. The Respondent so admitted in his 
testimony: 


6. The testimony indicates that Respondent attributes his exceeding of the 
speculative limits to: ‘‘And this was due to a clerical error on the part of one of 
his clerks. He [Respondent] stated that he usually has two clerks in- 
dependently total his trading during the trading hours. However, on this par- 
ticular week, one of the clerks was on vacation.”’ (Tr. 225) 


“Q Mr. Shatkin stated to you that there was a clerical error concerning 
the trading of August 27th? 


“A That’s correct. 


— Continued 
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“T would also like to add along this line that I know I have traded over 
the limit on August 27, 1971. And I feel extremely bad about it, because I 
violated a rule, but morally I don’t feel I have done the wrong thing in that 
my methods and style of trading is what I consider to be an assist to the 
market, as opposed to something which would affect the market ad- 
versely.” (Tr. 420) 


13. Because of Mr. Kastil’s error during the trading hours in 
calculating Respondent’s trading cards and then giving Respond- 
ent an erroneous count, Mr. Shatkin inadvertently and ac- 
cidentally exceeded the daily trading limit in soybean futures. 


14. The persuasive testimony and evidence of record shows 
that Respondent did not consciously, deliberately, or in- 
tentionally exceed the speculative daily trading limit in soybean 


6. Continued — 


“Q He stated to you that he normally employed clerks to assist him in 
determining his trading limit, his trading volume and positions during the 
trading hours? 


“A I don’t know if he said anything about position. I think he said he 
had clerks tabulate or total the number of trades he made, as far as the 
trading, you know, in connection with the trading limits. 


I don’t know if anything was mentioned about position. 
“Q@ You don’t have a recollection at this time?’’ 
“A No. 


“Q Did you at any time seek to verify whether Mr. Shatkin did or did 
not employ clerks to assist him in totaling the volume of his trading during 
the day? 


“A No, I had no reason to doubt Mr. Shatkin.”’ (Tr. 236) 
The witness Kastil testified: 


“A I would give him counts during the day to give him his position, and 
to keep track of the volume count. And I’d later, I would check my count 
with the confirmations that we received after the trading cards had been 
handed in. Then the following morning I would hand in the Government 
book.” 


* * * * 


“A I'd start about 10:00 o'clock in the morning or 10:10, 10:15. First of 
all, to go back, I’d start off by giving Mr. Shatkin his starting position for 
the day. 


“Q What time of the day would you normally do that? 


“A I'd probably stick it in his pocket about 9:00 o’clock in the morn- 
ing.”’ 


* * * & — Continued 
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futures. The record as a whole establishes that the speculative 
daily trading limit was exceeded by accident and inadvertence, 
most probably attributable to clerical error. Contrary to Com- 
plainant’s arguments, the record does not establish disregard or 
negligence on the part of Respondent. 


6. Continued — 


“Q Go ahead. 


“A Okay. Then about 10:00 o’clock or 10:15, I’d go down and take the 
trading cards from Mr. Shatkin. I’d total them up, give him a new 
position, and also keep a record of my own to his volume. 


“Q Now, you would go down at about 10:00 or 10:15 o’clock, where 
would you go? 


‘A I'd go down to the soybean pit and ask him for his cards, and he’d 
give them to me. He would also give his position card that I’d given him 
about 9:00 o’clock. 


I'd change his position to the new positions, and give it back to Mr. 
Shatkin, take the cards, go back up to the office. I also had my card with 
his account, and go back up to the office to the key punch room. 


“Q You said you’d have your card with his count? 
“A Yes. 
“Q Would you explain that. 


‘A I would also keep tract of what he was doing for my own record, to 
see if he was approaching the limit, so I could warn him. 


“Q When you said ‘approaching the limit,’ what limit are you referring 
to? 
“A Either position or trading volume limit. 
“Q Did you keep a record then of both of those limits? 
“A Right. 
“Q On your card?” 
a a 
“Q When you say you would give him his position, what position are 
you referring to?’’ 
* ~ * * 
“A Like if he started out the day long, a hundred November soybeans, 
and short a hundred February soybeans, I would take his card back and 


now maybe it’s only 50 November soybeans long and short January 
beans.”’ 
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15. On January 4, 1961 "a letter was sent to Respondent by the 
Chicago office of the Commodity Exchange Authority, in 
response to CEA Form 203 filed by Respondent, covering his 
transactions in soybean futures on the Chicago Board of Trade for 
January 3, 1961, which stated that the Respondent exceeded the 
daily speculative trading limit established by the Commodity 
Exchange Commission. The letter advised Mr. Shatkin of this 
violation and quoted the orders of the Commodity Exchange 
Commission as they apply to the speculative trading limit in 
soybean futures. A guide to speculative trading and position 
limits under the Commodity Exchange Act was attached. On 
February 21, 1961 another letter was sent to the Respondent 
informing him that he had apparently violated the daily trading 
limits on January 31, 1961, February 1, 1961, and February 2, 
1961. The date of January 31, 1961 was a clerical error committed 
by the Commodity Exchange Authority. The correct date was 
January 3, 1961. No evidence was adduced at the oral hearing to 
show that violations on any of the aforesaid dates did in fact exist. 
Mr. Clark, Director of the Central Region, Commodity Exchange 
Authority, does not believe that the CEA Form 203 report by 
itself is proof of an actual violation. 


16. On August 6, 1962, Respondent filed with the Commodity 
Exchange Authority a report on CEA Form 203, covering his 
transactions in soybean futures on the Chicago Board of Trade, 
which stated that the Respondent exceeded the daily speculative 
trading limit established by the Commodity Exchange Com- 
mission. On August 16, 1961, Mr. John Carpenter and Mr. 
Robert M. Oliquist, of the Commodity Exchange Authority, met 
with Mr. Shatkin and discussed his prior apparent violations, the 
rules concerning the speculative daily trading limit, and left with 
Mr. Shatkin a copy of the Commodity Exchange Act and a 


7. The Respondent’s attorney objected to the receipt into evidence of matters 
pertaining to alleged violations occurring over a ten-year period prior to the 
alleged violation of August 27, 1971, the date in question. The Administrative 
Law Judge overruled his objections but not without appreciation for the merits 
of his objections. Further attention will be given this contention hereinafter. 
However, it is believed the Judge’s initial rulings are correct. The Complainant 
seeks to show by such documentary and testimonial evidence that the Respond- 
ent had been ‘‘warned,” not that prior violations had occurred. Anyway, this is 
the only correct legal position. The Complaint filed herein does not allege 
violations prior to August 27, 1971 and it would be legally improper to allow 
Complainant to attempt to do so. Whether or not such prior ‘‘warnings’’ are 
sufficient to satisfy the statutory and regulatory provisions is crucial to a correct 
determination of the matters in this proceeding. 
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guidesheet to the speculative limits. Mr. Shatkin explained that a 
“clerk goofed’’ and there were no actual violations. 


17. On or about October 3, 1966 the Respondent filed with the 
Commodity Exchange Authority a report on CEA Form 203 
covering the transactions in soybean futures on the Chicago 
Board of Trade for September 30, 1966, which indicated that the 
Respondent had exceeded the daily speculative trading limit in 
soybean futures. On October 4, 1966, a letter was sent to 
Respondent advising him that he had exceeded the speculative 
daily trading limit fixed by the Commodity Exchange Com- 
mission on September 30, 1966. The letter further advised the 
Respondent of the speculative trading limit in soybean futures 
and had attached to. it a guide sheet which showed the limit for 
regulated commodities as established by the Commodity Ex- 
change Commission. On October 5, 1966 the Respondent wrote a 
letter in reply to the aforementioned letter in which he advised 
that he had not violated the speculative daily trading limits on 
September 30, 1966 but that his clerk had made an error in filling 
out the report and a corrected Commodity Exchange Authority 
Form 203 was enclosed. On October 20, 1966 a representative of 
the Commodity Exchange Authority requested, by telephone, 
Respondent’s appearance in his office for a discussion with respect 
to an apparent limit violation which allegedly occurred on October 
18, 1966 as reflected in CEA Form 203 for that day. The problem 
reflected therein was an outtrade of October 17, 1966 which did 
not clear until October 28, 1966 and was included in the sales 
reported in the CEA Form 203 for October 3, 1966. The Com- 
modity Exchange Authority accepted the explanation of 
Respondent and concluded that no violation occurred on either 
September 30, 1966 or Octobrr 18, 1966. 


18. On or about February 13, 1967, in response to a CEA Form 
203 report submitted by Mr. Shatkin on or about January 31, 
1967, which reflected a reportable position and a long position in 
soybean futures apparently in excess of the daily speculative 
trading limit, the Respondent attended a meeting at the Com- 
modity Exchange Authority in the presence of Mr. Clark and Mr. 
Shiner, a Commodity Exchange Authority employee. The 
meeting was held to verify whether or not the CEA Form 203 
report was correct and advise Mr. Shatkin of the limit and 
reporting procedure. Mr. Shatkin’s explanation was that possibly 
sales made on January 31, 1967 to reduce the long position were 
not reported on the January 31, 1967 report and therefore did not 
show a reduction in the long procedure that a holdout trade, a 
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trade made on one day that for some reason does not clear on that 
day but on a later day, would be reported on the day it is cleared. 
The Respondent also stated that the CEA Form 203 report was 
probably filled out incorrectly because the regular clerk was away 
at key punch school. Shortly after the aforesaid meeting Mr. 
Clark sent Mr. Shiner to Respondent’s office where he found that, 
according to trading card records of Mr. Shatkin, the trades and 
positions had been incorrectly reported on CEA Form 203 report 
for January 31, 1967 or February 1, 1967, the date on which the 
trade in question cleared. 


19. On or about July 21, 1971, Respondent filed with the 
Commodity Exchange Authority, a report on CEA Form 203, 
covering his transactions in soybean futures on the Chicago Board 
of Trade for July 20, 1971, which stated that the Respondent 
exceeded the daily speculative trading limit fixed by the Com- 
modity Exchange Commission. On July 22, 1971, a letter was 
sent to Mr. Shatkin, by certified mail return receipt requested, 
advising him that he had exceeded the speculative daily trading 
limit on July 20, 1971. The Respondent was further advised of the 
speculative daily trading limit in soybean futures, and attached to 
this letter was a guidesheet showing the limit for all regulated 
commodities as established by the Commodity Exchange 
Commission. Although CEA Form 203 indicated Respondent had - 
exceeded the daily speculative trading limit on July 20, 1971, an 
examination of Respondent’s records by one of Complainant’s 
employees indicated that the report itself was in error. 


20. The evidence of record clearly establishes that the 
Respondent knew the speculative daily trading limits in soybean 
futures. 


21. The persuasive evidence of record shows that Respondent, 
or the employees under his direction and control were less than 
accurate in their reporting procedures to the Commodity Ex- 
change Authority. 


22. The documentary evidence of record which could be con- 
sidered written ‘‘warnings’’ permitting the Respondent the op- 
portunity to demonstrate or achieve compliance with all lawful 
requirements were issued in instances where there had been 
clerical, bookkeeping and tabulation deficiencies in reporting: 


(1) Complainant’s Exhibit 2° is a letter dated July 22, 1971. It was 


8. Exhibit 2 is a letter addressed to Respondent from the Commodity Exchange 
Commission, dated July 22, 1971, which sets forth inter alia: — Continued 
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subsequently determined that Respondent’s CEA Form 203 was in error. 


(2) Complainant’s Exhibit 3° is a letter dated October 4, 1966, and was 
likewise premised on faulty reporting by Respondent on his Form 203. 


(3) Complainant’s Exhibit 5'° is a letter dated February 21, 1961, and 
refers to alleged violations on January 31, February 1, and February 2, 
1961 and contains the warning: ‘‘* * * if there are continued instances on 


8 Continued 


‘We call your attention to Section 150.4(b) of the orders of the Commodity 
Exchange Commission which establishes for soybeans a speculative 
trading limit of 3,000,000 bushels. That is the maximum amount of 
contracts which any trader may buy or sell speculatively in any one 
soybean future or in all soybean futures combined, during a single business 
day. 


“Attached is a copy of the guide sheet, ‘Speculative Limits on Position and 
Daily Trading Under the Commodity Exchange Act.’ The maximum 
amounts shown on the guide sheet should be kept clearly in mind, so that 
you may avoid any further instance of exceeding a speculative limit 
established by the Commodity Exchange Commission.”’ 


9. Exhibit 3 is a letter dated October 4, 1966 which sets forth, inter alia: 


“* * * You reported that you purchased 2,545,000 bushels and sold 
2,730,000 bushels in all soybean futures combined on that day. 


“We call to your attention Section 150.4(b) of the Order of the Commodity 
Exchange Commission which establishes for soybeans a speculative daily 
trading limit of 2,000,000 bushels. That is the maximum amount of 
contracts any trader may buy or sell speculatively in any one contract 
market during a single business day. Attached is a copy of the guide sheet; 
Speculative Limits on Trading and Positions Under the Commodity 
Exchange Act. 


“The maximum amounts shown on the guide sheet should be kept clearly 
in mind, so you may avoid any further instance of exceeding the 
speculative limits established by the Commodity Exchange Commission.” 


10. By letter dated February 12, 1961 the Respondent was advised by the 
Commodity Exchange Authority that: 


‘ee * 


“The purpose of this letter is to emphasize to you that it is a violation of 
the Commodity Exchange Act to exceed the speculative limit applicable to 
daily trading, and that it is important for you to take steps to avoid any 
repetition. 


“It is the responsibility of this agency to enforce speculative limits 
established by the Commodity Exchange Commission, and if there are 
continued instances on your part of exceeding such limits we would have to 
consider taking formal action, as provided under the Commodity Ex- 
change Act, looking toward the denial to you of trading privileges on all 
contract markets.”’ 
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your part of exceeding such limits we would have to consider taking formal 
action, as provided under the Commodity Exchange Act, looking toward 
the denial to you of trading privileges on all contract markets.’’ 


The terminology of such warning did not appear in Exhibits 2 
and 3. 


(4) Complainant’s Exhibit 6 is a letter‘dated January 4, 1961, and is 
more in the nature of advice as to the applicability of the terms ‘‘net’’ and 
“gross.” 

23. Evidence other than that enumerated in Finding of Fact 22, 
supra, and relied upon by Complainant, would not suffice to show 
that there had been written warning since such evidence consists 
of inter or intra office memoranda, ‘“‘for files,’’ or alleged oral 
conversations. '! 


24. The documentary evidence of the entire record, including 
that set forth in Finding of Fact 22, does not show that the 
Complainant provided the Respondent with written notification 
of the facts and conduct which would warrant the institution of 
these Agency proceedings as contemplated by the regulations and 
the Administrative Procedure Act. 


25. The record evidence does not establish that the excess of 
the daily speculative trading limit in soybean futures by 
Respondent on August 27, 1971, caused or influenced any sudden 


11. For instance, Exhibit 7, is an inter-office memorandum dated February 14, 
1967 and, inter alia, sets forth: 


“Mr. Shatlin was questioned by Messrs. Robert W. Clark and Robert P. 
Shiner in our office on February 13, 1967 concerning his Form 203 soybean 
report which showed a long March position of 2,060,000 bushels as of 
January 31, 1967. No further action on this matter is planned, because the 
information furnished by Mr. Shatkin indicates that he did not violate the 
speculative position limits in soybeans on January 31, 1967.”’ 


Exhibit 11 is a memorandum for ‘“‘files’’ and is dated August 20, 1962, and 
reflects, among other things, ’ 


“* * * T advised him that he should impress upon his clerk the importance 
of keeping him accurately informed in this regard so as to make sure that 
additional violations do not occur, stating that he is responsible in such 
matters, not his clerk. He appeared to be impressed and said he would be 
sure to cut off his trading at sublimit levels in the future. 


“We left with him another copy of the Commodity Exchange Act and the 
Guide to Speculative Limits, in addition to the impression, I think, that 
any future violation would not be handled so informally and would 
necessarily be referred to Washington. Mr. Shatkin appeared to un- 
derstand fully the speculative limits on trading and positions.” 
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or unreasonable fluctuations or unwarranted changes in the price 
of soybean futures. 


26. The Respondent has not shown that the lapse of time or 
laches preclude these proceedings. 


CONCLUSIONS 


The basic question involved herein is whether or not the 
Complainant has established that the Respondent exceeded the 
daily speculative trading limits in soybean futures in willful 
violation of Section 4a'? of the Commodity Exchange Act and 
Section 150.4 of the Orders of the Commodity Exchange Com- 
mission establishing limits on positions and trading in soybean 
futures. 


Careful study and consideration of the entire record herein 
shows that there is no dispute that on August 27, 1971 the 
Respondent purchased three million three hundred thousand 
(3,300,000) bushels of soybean futures in all futures combined on 
or subject to the rules of the Chicago Board of Trade. The 


12. As herein pertinent, Section 4a of the Commodity Exchange Act provides: 


(1) Excessive speculation in any commodity under contracts of sale of 
such commodity for future delivery made on or subject to the rules of 
contract markets causing sudden or unreasonable fluctuations or un- 
warranted changes in the price of such commodities, is an undue and 
unnecessary burden on interstate commerce in such commodity. For the 
purpose of diminishing, eliminating, or preventing such burden, the 
Commission shall, from time to time, after due notice and opportunity for 
hearing, by order, proclaim and fix such limits on the amount of trading 
which may be done or positions which may be held by any person under 
contracts of sale of such commodity for future delivery on or subject to the 
rules of any contract market as the Commission finds are necessary to 
diminish, eliminate, or prevent such burden * * * 


(2) The Commission shall in such order fix a reasonable time (not to exceed 
ten days) after the order’s promulgation; after which, and until such order 
is suspended, modified, or revoked, it shall be unlawful for any person— 


(a) directly or indirectly to buy or sell, or agree to buy or sell, under 
contracts of sale of such commodity for future delivery on or subject to the 
rules of the contract market or markets to which the order applies, any 
amount of such commodity during any one business day in excess of any 
trading limit fixed for one business day by the Commission in such order 
for or with respect to such commodity; * * * 


The regulation (17 C.F.R. 150.4) of the Commodity Exchange Commission 
which fixes daily speculative trading limits in soybean futures has been set forth, 
supra. 
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Respondent admits this, but maintains that he exceeded the daily 
speculative trade limits because of inadvertence and accident. In 
support thereof, and the record shows, that the Respondent had 
engaged clerical help, and admonished such clerical help to keep 
him informed of his market position. Considerable evidence was 
adduced relating to the circumstances surrounding the working 
conditions and activities of Respondent’s employee Mr. Kastil on 
the day in question, namely, August 27, 1971. This evidence is 
persuasive in that it shows that what transpired was not the 
result of deliberate or intentional direction of Respondent, but 
rather of inadvertence or inattention on the part of Mr. Kastil. Of 
course, the Respondent must bear the burden of the acts and 
omissions of his employees. 


The Respondent is considered a ‘‘spreader’’'* who trades in 
the ‘‘pit’’ the conditions of which he described as ‘extremely 
hectic and difficult with ‘‘fast’’ markets. He has a ‘‘particular 
style of trading’”’ that required him to have a high volume. He was 
aware and acknowledged that he traded dangerously close to the 
speculative limits. Respondent utilizes three-by-five ‘trading 
cards.’’ At about 10 a.m. he gives his clerk all the cards which 
have trades written on them. His instructions to his clerical help 
were: 


13. Respondent described his activities as: 

“Initially there are different kinds of spreads that have varying amounts 
of volatility. The spreads that I trade in, basically, are not of that nature, 
in that I trade in spreads within a crop year as opposed to trading in 
spreads that encompass two different years, in which case the volatility 
and the risk factor becomes much higher. 


“And my method of trading is that when a market move is affected in 
one particular area of the pit, and by that I mean in one section where a 
certain commodity future is traded, such as January soybeans, or March, 
or May or whatever it may be, when something happens in that section 
that I feel would affect the market, I'll try to use a reaction factor, try to 
go the same way that that move is taking place in a different option. 


“For instance, if a large selling order were to come in to January 
soybeans, I might go, and while the broker is trying to sell the January 
soybeans, I might be trying to sell March or May or November. And if I’m 
successful, then try and get back and buy what I think the quantity would 
have been that this man is trying to sell, the broker in the initial option 
that I referred to. 


“In the time to explain what — earlier we spoke about having a position 
overnight. During the day I very seldom have a position. That is, I really 
don’t feel that I have enough knowledge of soybeans, or whatever I happen 
to be trading in at the time, usually soybeans, I really don’t feel I know 

— Continued 
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“A His instructions are mutual to all things. All three things that he’s 
doing are of equal importance. In that the volume count he knows is 
something that can’t be ignored. I mean, I have explained to him the 
problem that I have about volume. He knows the rule, and he knows that 
it’s obviously my responsibility as far as to the Exchange and to the 
Commodity Exchange Authority, but it is his responsibility to me to give 
me an accurate volume count and generally speaking that volume count is 
extremely accurate. 


“The clerks that I have used are mainly because of their mathematical 
ability. And so that I, very seldom have I had a problem along this line. 
The method of trading that I employ has, more often than not, caused me 
not to be able to trade a full day.’’ (Tr. 414) 


Further description of trading procedures was supplied by the 
witness Robert W. Clark, Director, Central Region, Commodity 
Exchange Authority, where he testified: 


“Q Okay. You mention the trading card. Could you tell us briefly what 
is a trading card and what it contains? 


. Continued — 
enough about soybeans where I can take a position one way or the other. 


‘But I do feel I have a feeling of how the market is going to react for 15 
seconds, 30 seconds, or a minute. 


“So during a given day, I never have a position for longer than — havea 
net position, my guess is, for longer than a minute or two, depending on 
the market situation. For the most part, I'll say 90 percent of the time, I'd 
be completely even, during any given period, during any given day. 


“If my system of trading, going back to the example I used before, if 
there was a large quantity of January beans being sold, and I went and 
sold what I thought would be a corresponding amount of March and May, 
corresponding to what I think would be left, other people bought what 
they wanted in January, and I went back to the January and somebody 
had also bought all that were for sale, leaving me with a short position, 
from the March and May that I had sold, I would immediately either pay 
up, pay a higher price to buy the January, and would likely get it from the 
person or persons who had bought the January, from their broker, at a 
lower price. 


“Or if I couldn’t, or if they didn’t want to sell it at a higher price, I would 
immediately go back to what I’d sold and try and establish either scratch 
the trade and at the same price that I bought it, or take a loss and get the 
trade over again and start all over again. 


“I’m not a speculator. And I don’t’ presume to know that much about 
the market that I can sit there and risk losing a lot of money, because I 
may — I'd made a mistake in judgment. And where I thought I was to be 
over from the January, from the broker who had a large selling order, when 
I made a mistake like that, I just assume that that trade is over with, and I 
take my loss and start over again.”’ (Tr. 392-394) 
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“A Well, a trading card is a card, I guess, about 3 x 5 inches, which 
normally a trader would hold a supply of these cards on his person and 
carry them in his hand, usually, and then, as he made a trade, he would fill 
out the card. 


‘‘The card would have to show his own name, the name of the 
clearing member that he’s clearing his trades through, would have to show 
the commodity and the price at which the trade was made, the future and 
the quantity and the opposite clearing member; that is, the clearing 
member that the opposite side of the trade is uSing and then, also, the 
identity of the Floor broker on the other side of the trade. 


“Q And all of this information is written down when? Is this the sup- 
plement that’s filled out at the end of the day, or exactly when is a trading 
card prepared? 


“A The trading card would be prepared usually at the time of the trade, 
although, when you have a fast Market and a trader is making many 
trades, let’s say, in a very short period of time, why, he may not fill out all 
the information on the card right at that moment. Maybe a few minutes 
later. 


‘“‘T would think normally certainly before the end of the day. 


“Q Once these trading cards have been prepared, what then happens as 
far as the transaction is concerned? In other words, what happens to the 
trading cards after they are prepared on the Floor? 


“A Normally the trader then would send the trading card or take it 
himself. It probably would normally go by runner back to his firm’s office 
where the information from the trading card then is keypunched into a 
trade confirmation card, which in turn is sent before the end of the day to 
the clearinghouse of the Chicago Board of Trade and then the 
clearinghouse takes that card, let’s say the card is a buy card, they would 
make sure before the end of the day is over that they can match that buy 
card; that is, to make sure that for every buyer there is a seller.”’ 


The record evidence, as a whole, does not show that Respond- 
ent traded with a ‘‘reckless abandon” or ‘‘a careless disregard”’ of 
the limit, as alternatively asserted by Complainant on brief (p. 
16). 


On brief, Complainant further suggests that elaborate 
precautions by Respondent against a violation of this limit should 
not be sufficient to show a lack of willfulness on his part; that the 
elaborate precautions taken by Respondent did not include 
supervision of his agent, whose negligence could have reasonably 
been foreseen; that Respondent is aware of his propensity to 
approach the speculative daily trading limit; and, that he should 
not be able to place his responsibility on a clerk who ‘‘goofed’”’ or 
a clerk in “‘keypunch school”’ or a clerk ‘‘on vacation.”’ 


However, in its Reply Brief (p. 5), Complainant asserts that it 
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was not by accident but ‘‘carelessness’”’ that Respondent con- 
tinued to trade on August 27, 1971. A careful analysis and study 
of the entire record shows that on August 27, 1971, the Respond- 
ent inadvertently and accidentally exceeded the limit in soybean 
futures. In substance, the Respondent admits that he so did. 


On the other hand, the Complainant maintains that the 
Respondent willfully violated the speculative daily trade limits in 
soybean futures in that the record discloses that the Respondent 
voluntarily traded in soybean futures on August 27, 1971 and that 
as a result of such trade Respondent’s soybean futures purchases 
were in excess of the speculative trade limits for that date. [Until 
amendment thereof, the Complaint did not allege willful 
violation. ] It is Complainant’s position that this is sufficient to 
establish a willful violation within the meaning of Section 558(c) 
of the Administrative Procedure Act (5 U.S.C. 558(c)) and 
Section 0.3 of the regulations under the Commodity Exchange 
Act (17 CFR Section 0.3)). The, Complainant maintains this 
position irrespective of whether the Respondent relied on 
erroneous advice or the lack thereof, with respect to his trading 
position on August 27, 1971. According to the Complainant’s 
argument, ‘“‘willfulness,” as applied to both the Administrative 
Procedure Act and the Commodity Exchange Act should be 
defined as: (1) intentionally doing an act which is prohibited, 
irrespective of evil motive or reliance on erroneous advice; or (2) 
acting with careless disregard of the statutory requirements. 
Essentially, such a position, when translated into the realities of 
the present proceeding, means that once the daily speculative 
trading limits have been exceeded, such action is per se willful and 
the Department is relieved of the necessity of any further proof, 
including why it declined to send out a warning letter. Likewise, 
the alleged violator would never be accorded the opportunity to 
demonstrate or achieve compliance. If such a contention is correct 
then no written ‘‘warning”’ letter was required. See KWK Radio, 
Inc. v. F.C.C., 337 F.2d 540 (D.C. Cir., 1964), cert. den., 380 
U.S. 910. 


Furthermore, it is evident from Complainant’s brief that it no 
longer seeks to rely upon letters addressed to the Complainant 
during the years 1961, 1966 and July 22, 1971 as being sufficient 
to satisfy the requirements of the Administrative Procedure Act. 
The Respondent objected to the receipt into evidence of 
documents relating to past transactions. Counsel for Complainant 
admitted that such documentary evidence was ‘‘directed to the 
question of willfulness.”’ Since Complainant has abandoned such 
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argument, it is suffice to say that such evidence relating to past 
transactions did not meet the directives of the statutory and 
regulatory mandate as to written notice. The letters, inter- or 
intra-office memoranda, and testimony relevant to past trans- 
actions are remote in time (except as to the July 1971 letter) and 
no prior violations were shown. 


Section 558 of the Administrative Procedure Act, provides, 
inter alia, 


“§ 558. Imposition of sanctions; determination of applications for 
licenses; suspension, revocation, and expiration of licenses 


‘“(a) This section applies, according to the provisions thereof, to the 
exercise of a power or authority. 


‘es * * 


““(c) When application is made for a license required by law, the agency, 
with due regard for the rights and privileges of all the interested parties or 
adversely affected persons and within a reasonable time, shall set and 
complete proceedings required to be conducted in accordance with sections 
556 and 557 of this title or other proceedings required by law and shall 
make its decision. Except in cases of willfulness or those in which public 
health, interest, or safety requires otherwise, the withdrawal, suspension, 
revocation, or annulment of a license is lawful only if, before the institution 
of agency proceedings therefor, the licensee has been given — 


(1) notice by the agency in writing of the facts or conduct which 
may warrant the action; and 


(a) opportunity to demonstrate or achieve compliance with all 
lawful requirements.”’ 


In applying and interpreting such provisions, there are 
precedent cases which essentially adopt the view that 
‘‘willfulness’’ means the intentional doing of the act charged. 


14. It is interesting to note that the original version of Section 9(b) of the Ad- 
ministrative Procedure Act relating to sanctions and powers initially contained 
the language ‘Except in cases of clearly demonstrated willfulness.”’ At the time 
of its enactment the legislation had been changed to omit the term ‘‘clearly 
demonstrated.”’ The reason for this is not crystal clear. Senate Report No. 752, 
79th Cong., Ist Sess. 25 would indicate that ‘‘willfulness must be manifest,’’ the 
same being true of ‘public health, interest, or safety,’’ such standard meaning a 
situation requiring immediate action irrespective of the equities or injuries to the 
licensees. House Report No. 1980, 79th Cong. 2nd Sess. 20 reflects the same 
reasoning. It is further interesting to note that the text of the Secretary of 
Agriculture’s report of May 15, 1945 reflects: 


“The provision in section 9(b) prohibiting, with certain exceptions, the 
revocation of licenses until persons shall be accorded a reasonable op- 
— Continued 
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The Complainant argues that the meaning of the term 
‘“‘willfulness” in the Administrative Procedure Act was focused 
upon and decided in Eastern Products Co. v. Benson, 278 F.2d 
606 (3rd Cir., 1960). The Complainant maintains that the court 
therein refused to subscribe to the proposition that the test of 
willfulness is evil purpose or criminal intent, and supported its 
decision by citing the following language in United States v. 
Illinois Central R. Co., 303 U.S. 239: 


‘“* * * In statutes denouncing offenses involving turpitude, ‘willfully’ is 
generally used to mean with evil purpose, criminal intent or the like. But in 
those denouncing acts not in themselves wrong, the word is often used 
without any such implication. Our opinion in United States v. Murdock, 
290 U.S. 389, 394, shows that it often denotes that which is ‘intentional, or 
knowing, or voluntary, as distinguished from accidental,’ and that it is 
employed to characterize ‘conduct marked by careless disregard whether or 
not one has the right so to act.’ [Emphasis supplied ] 


Both parties on brief have cited cases which they believe 
support their respective contentions as to whether the facts in this 
case establish ‘‘willfulness.”’ 


Among those relied upon by Complainant are: David G. 
Henner, 30 A.D. 1151 (1971); Arthur N. Economou, 32 A.D. 14 
(1973); Glover Livestock Comm’n Co., 30 A.S. 179 (1972); 
modified and aff’d 454 F.2d 109 (8th Cir., 1972), rev’d Butz v. 
Glover Livestock Comm’n Co., 411 U.S. 182 (1973). 


Without reviewing in detail each case relied upon by the 
Complainant, its position is that ‘‘willful’’ conduct can refer to 
either intentional conduct or conduct that was merely careless or 


Continued — 
portunity to demonstrate or achieve compliance with all lawful 
requirements would present many administrative problems and might be 
considered as placing a premium on non-compliance. Even though a broad 
discretion appears to be placed in the agencies in regard to its application, 
extreme difficulty would be encountered in determining the existence of 
clearly demonstrated willfulness or that public health, morals, or safety 
manifestly require summary action. Furthermore, under the judicial 
review provided by a subsequent section, the courts would prevent any 
arbitrary or capricious action with respect to an instance of non- 
compliance of an unintentional or technical nature. Therefore, the deletion 
of the matter beginning with the word ‘except’ on page 14, line 20, and 
ending with the word ‘requirements’ on page 15, line 4, is recommended.” 


The hearings before the Committee on the Judiciary, House of Represen- 
tatives, 79th Cong., lst Sess., on the subject of ‘‘Federal Administrative 
Procedure”’ (June 21, 25 and 26, 1945, Serial No. 19) also reflects that it was the 
opinion of some authorities submitting statements that willfulness was to be 
“clearly demonstrated.” 
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negligent. On brief, Complainant states, among other things, ‘“‘On 
August 27, 1971, Mr. Shatkin was voluntarily trading futures, 
and it was not by accident but by carelessness that he continued 
to voluntarily trade * * *.”” [Emphasis supplied] Thus, Com- 
plainant contends that Respondent’s carelessness was equatable 
with legal willfulness. 


The Respondent believes that the court’s view in Great Western 
Food Distributors v. Brannan, 201 F.2d 476 (7th Cir., 1953) was 
that a determinative element was the intent of the parties during 
trading. Respondent also relies upon Schwebel v. Orrick, 153 
F.Supp. 701 (D.C. Cir., 1957) for the proposition that knowledge 
and intent must be implicit in the facts and that willfulness 
connotes intent to do the act charged. As noted by Complainant 
on reply brief the United States District Court for the District of 
Columbia stated in that decision: 


‘Whether the intentional acts described in various charges constitute such 
unethical or improper professional conduct as would warrant suspension or 
revocation of an attorney’s permission to practice before the [Securities 
Exchange] Commission, is not a question which the Court may determine 
in this action.”’ 


Although it found on the facts that compliance with the notice 
requirements had been achieved, the court, in the Schwebel case 
adopted the interpretation of ‘‘willfulness’’ as being the in- 
tentional doing of the act charged. 


The Administrative Law Judge has also studied and analyzed 
the case of Great Western Food Distributors v. Brannan, supra, 
cert. den., 345 U.S. 997, where the evidence sustained the 
Department’s findings that the petitioners therein had cornered 
the egg market on the Chicago Mercantile Exchange and that 
such program was intentionally undertaken. The contention was 
raised that the order (sanction) was violative of the Ad- 
ministrative Procedure Act because the petitioners were not 
notified in writing of the charges being contemplated against 
them. In disposing of this argument, the court stated, inter alia, 
“* * * Assuming, arguendo, that this section is applicable to 
proceedings such as this, in view of the evidence that petitioners 
wilfully violated the act, i.e., that they intentionally set out to 
widen the spread between December and January futures, its 
relevance, is by its own terms, excluded in this instance.” 
[Emphasis supplied ] 

The Eastern Products case related to a suspension of a license 
under a Perishable Agricultural Commodities Act (7 U.S.C. 
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499a). In that case, there was a specific finding that the licensees 
failed or refused truly and correctly to account and make full 
payment promptly for numerous shipments of perishable 
agricultural commodities over a five-month period. The court, in 
its opinion, did not seek to equate neglect and willfulness, but 
rather, ‘‘“* * * that notorious neglect of explicit provisions of law 
may be evidence of willfulness,’’ and that repeated violations 
justified the finding of willfulness therein. In Cargill, Inc. v. 
Hardin, 452 F.2d 1154 (8th Cir., 1971) cert den., 392 U.S. 906, the 
court found, among many other things, that the facts presented in 
that case showed intentionalaction on the part of Cargill and that 
certain manipulative actions caused severe fluctuations and ‘‘such 
severe fluctuations constitute a threat to a free and orderly 
market.” 


The Department of Agriculture, through its Judicial Officer, 
has consistently '° taken the position which is argued by the 
Complainant herein. In the case of David G. Henner, 30 A.D. 
1151 (1971), the Judicial Officer found that the Respondent’s 
violation was willful. This was concluded because: 


15. The one exception is American Fruit Purveyor’s Inc., 30 A.D. 1542 (1971) 


where the Judicial Officer of the Department, in overruling this Judge stated in 
part: 


“In determining whether the respondent violated the Act, we start with 
the proposition that the respondent is not required to conduct its business 
activities in a manner that will make it easiest for the complainant to 
determine whether it has complied with the Act. The respondent must do 
only what the Act and lawful regulations require it to do—no more, no 
less.”’ 


* * * * 


“Under the complainant’s construction of section 9(b), if a person 
violates the Perishable Agricultural Commodities Act by failing to pay 
promptly on one or more occasions, the complainant’s only obligation is to 
notify the person in writing of the violation, and if he cannot demonstrate 
that he did not violate the Act, the complainant may institute an action to 
suspend or revoke his license without any further violation after the 
‘notice’ letter. The complainant contends that there is no obligation in 
this type of case to permit the person to “achieve compliance’’ with the Act 
because, in the complainant’s view, the violation has already occurred and 
it is impossible to achieve compliance with respect to that violation. 


“The complainant would give meaning to the provision for achieving 
compliance only in the case of a continuing violation, such as a packing 
plant which had unsanitary conditions, in violation of Federal law, in 
which case the plant could achieve compliance with the sanitation 


— Continued 
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“The respondent is an experienced trader, and the inference is 
inescapable that he intentionally paid more than he had to for November 
shell egg futures.” 


15. Continued — 
requirements by correcting the unsanitary conditions. As to all violations ° 
of a non-continuous nature, the complainant contends that section 9(b) 
merely requires a letter to be sent to the alleged violator to give him an 
informal chance to demonstrate that he did not violate the Act before a 
formal action is instituted against him (Oral Arg. pp. 81-90). 


“That construction misses the point of the change that section 9(b) made 
as to licensing programs subject to the Administrative Procedure Act. 
There is no basis in the language of the Administrative Procedure Act or 
its legislative history for limiting the major benefit of section 9(b) to 
continuing violations. Except in cases of willfulness or those meeting the 
other specified exceptions, all licensees must be given a warning, i.e., a 
second chance, before an action is instituted to suspend or revoke a license 
because of a violation of law.” 


* * * * 


“In H. P. Lambert Co. v. Secretary of Treasury, 354 F.2d 819, 821, fn. 2 
(C.A. 1), the Court stated that ‘‘Rule 9(b) may well allow the dog one bite 
* * * ’’ This is consistent with the legislative history and the foregoing 
views as to the construction of section 9(b). ** 


“There is no basis in the language of the Administrative Procedure Act, its 
legislative history, or in logic for the complainant’s argument limiting the 
“second chance” benefits of section 9(b) to those licensees who are engaged 
in a continuing violation. Whether the violation is a continuing violation 
(such as an unsanitary packing plant) or a single violation (such as failure 
to pay promptly or misbranding), in either instance, the past violation has 
occurred and nothing that is done in the future can alter the fact that the 
Act has been violated in the past. But whether the violation is of a con- 
tinuing nature or of a single instance nature, the licensee can ‘‘achieve 
compliance with all lawful requirements” by complying with the Act in the 
future. In the case of a continuing violation, such as an unsanitary plant, 
he can ‘‘achieve compliance with all lawful requirements’’ by eliminating 
the unsanitary condition. In the case of a prompt payment violation or a 
misbranding violation, he can ‘‘achieve compliance with all lawful 


requirements’’ by paying promptly or branding properly in the future. *’ 
(Footnotes omitted) 


“With respect to a non-continuing violation, such as failure to pay 
promptly, the complainant’s construction of section 9(b) reduces the 
benefits of the Administrative Procedure Act merely to an opportunity for 
an informal hearing before the agency brings a formal action to suspend a 
person’s license. But where Congress intends to enact such an informal 
settlement type of procedure, it uses clear language to provide for it, and it 
does not also give the violator an opportunity to ‘‘achieve compliance with 
all lawful requirements.” 


— Continued 
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It was concluded therein by the Judicial Officer that since the 
Respondent intentionally traded in a manner to cause the closing 
price to be artifically high such intention connoted willfulness. 
The authorities relied upon by the Department in support of that 
contention are set forth therein. 


In Economou and Economou & Co., 32 A.D. 14 (Januuary 15, 
1973), reversed__..  _F.2d_____—-(2nd Cir., March 28, 1974), the 
Respondents were denied trade privileges on all contract markets 
for a period of 90 days where the evidence, as found by the 
Judicial Officer, showed that the Respondents had violated the 
Act and the Regulations. In that case, the Judicial Officer (the 
individual to whom the Secretary has delegated final authority in 
these matters) acknowledged that the Respondents therein had 
received no written notice prior to the original complaint issued in 
that case and, relying upon the legal authorities cited therein 
[essentially the same as are relied upon by the Complainant in 
this proceeding ], it was concluded that a violation is willful if a 
violator does an act which is prohibited, irrespective of evil motive 
or reliance on erroneous advice or if such individual acts with 
careless disregard of statutory requirements. The Department’s 
position was that willfulness means no more than that the person 


charged with the duty knows what he is doing and it does not 


15. Continued — 


“The construction of section 9(b) of the Administrative Procedure Act in 
this decision is contrary to that set forth in In re Harrisburg Daily Market, 
Inc., 20 Agriculture Decisions 955, 974-977, affirmed without any specific 
discussion as to section 9(b), 309 F.2d 646 (C.A.D.C.), certiorari denied, 
372 U.S. 976. I am reluctantly forced to disagree with the construction of 
the Act in the Harrisburg case. The Harrisburg case relied on the case of 
Schwebel v. Orrick, 153 F. Supp. 701, 706 (D.C.D.C.), affirmed on other 
grounds, 251 F.2d 919 (C.A.D.C.), certiorari denied, 356 U.S. 927, in 
which the Court said that section 9(b) of the Administrative Procedure Act 
“requires only that before suspension or revocation of any license the 
licensee shall be given written notice of the charges against him and an 
opportunity to meet such charges, unless willfulness of the licensee or the 
public interest requires summary action.’’ But for the reasons stated 
above, I do not agree that section 9(b) requires only written notice with an 
opportunity to meet the charges. It requires, in addition, a second chance, 
that is, an opportunity to achieve compliance with the Act in the future. 


“It is clear that only one notice is required by section 9(b) of the Ad- 
ministrative Procedure Act, that is, once a licensee has been adequately 
warned, if he subsequently violates the Act, the agency may proceed to 
suspend his license without any further warning, notice, or opportunity to 
demonstrate informally that he did not violate the Act.’’ (Emphasis 
supplied) 





286 COMMODITY EXCHANGE ACT 
Cite as 34 A.D. 261 


mean that, in addition, he must suppose that he is breaking the 
law. 


In reversing the Department of Agriculture in the Economou 
case, the Court of Appeals for the Second Circuit stated in a per 
curiam decision, inter alia: 

‘““* * * the essential finding of willfulness, now passionately protested, was 
made in a proceeding instituted without the customary warning letter, 
which the Judicial Officer conceded might well have resulted in prompt 
correction of the claimed insufficiencies. Under those circumstances, the 
finding of willfulness appears erroneous on the record taken as a whole, 
and the sanctions imposed unwarranted.”’ 


In Capitol Packing Company v. United States, 350 F.2d 67 
(10th Cir., 1965) an adjudicatory proceeding under the Packers 
and Stockyards Act was subject to review. Among the many 
issues involved therein was that of ‘‘willfulness’’ since the written 
notice provisions of the Administrative Procedure Act had not 
been satisfied. The Judicial Officer had made no specific finding of 
willfulness. Upon review the Tenth Circuit noted that the 
Department of Agriculture sought to rely upon past admitted 
violations of which the registrants were not charged in the 
proceeding under review. Arguments and contentions as are made 
in the present proceeding were argued in Capitol Packing, e.i., 
‘““* * * willfulness is shown because the petitioners intentionally 
committed a prohibited act, * * *.’’ [Emphasis supplied] In 
commenting upon Goodman v. Benson, 286 F.2d 896 the Tenth 
Circuit noted that the Seventh Circuit in the Goodman case 
found that the “‘* * * violations constituted clear violations of the 
Act and that he was not acting in good faith. The remainder of the 
cases cited by the Government in support of its interpretation also 
show a gross disregard of the law. * * *’’ [Emphasis supplied ] 
The court in Capitol Packing'® found that the facts therein 
justified the finding of willfulness, i.e., an intentional misdeed or 
such gross neglect of a known duty as to be the equivalent 
thereof. Thus, although finding willfulness, the element of intent 
was not vanished from the court’s mind. 


In the subject proceeding no warning letter was sent out, nor 
has Complainant advanced any reason as to why it was not. A 


16. The Judicial Officer in discussing Capitol states that the definition of 
willfully adopted by the Court in Capitol ‘‘would seem to be rendered nugatory 
by the [Supreme] Court’s decision in Butz v. Glover Livestock Comm'n Co., 
44. U.S. 182, 185, 187 (1973), citing inter aliaat 411 U.S. 187, fn. 5” 


“ ‘Wilfully’ could refer to either intentional conduct or conduct that was 
merely careless or negligent.’ [Emphasis supplied } 
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reading of Complainant’s briefs might lead one to reasonably 
conclude that it is Complainant’s position that none was required 
inasmuch as, in Complainant’s view, the mere occurrence of the 
acts giving rise to the violation are per se evidence of wilfulness. 
If Complainant does not intend to send out warning notices '’ and 
seeks to rely upon establishing ‘‘willfulness’” as an alternative 
thereto, then, in such event, it must be held to strict rules of proof 
and the application of legal principles must be carefully and 
meticulously employed. 


Attentive reading of the decisions in the Henner and Cargill 
cases, supra, reveals an apparent ‘intent’ or ‘‘purpose’”’ 
surrounding the actions complained of. The evidence herein does 
not establish that the Respondent Shatkin had any “‘intent’’ or 
‘“‘purpose”’ attached to his exceeding the trading limits. Rather, 
the excessive trading was caused by accident or inadvertence. 
Respondent admits that he was knowledgeable of the rules and 
regulations, including the trading limits, but to infer intent, 
purpose, or design from such knowledge would be to engage in 
unwarranted conjecture and speculation. The Complainant has 
described Respondent’s action as ‘‘carelessness,’’ but the 
evidence of record does not establish that Respondent was 
careless in his trading procedures, even though his particular 
modus operandi was to trade close to the limit. Nor may we 
impute ill-doing because of Respondent’s propensity to approach 
the trading limit. The Respondent describes himself as a suc- 
cessful trader and attributes this to his unique style of trading. 
The evidence does show that on more than one occasion Respond- 
ent or his employees improperly filled out the CEA Form 203 
report. The Complaint filed herein does not allege this to be a 
matter in issue or a violation, and indeed, it is not a matter in 
issue. 


Basically, what must be determined herein is whether actions of 
inadvertence or accident are sufficient evidence of ‘‘willfulness’’ as 
that term is used in the Administrative Procedure Act and the 
Complainant’s regulations, both cited above. 


Despite the guidelines set forth in the above-mentioned cases 


17. The record does not disclose the Complainant’s policy in this regard. 
However, note is made of the Department’s statement, ‘‘** * * Even though a 
broad discretion appears to be placed in the agencies * * * extreme difficulty 
would be encountered in determining the existence of clearly demonstrated 
willfulness * * *.’’ See Secretary Claude R. Wickard’s letter of June 21, 1945 to 
Senator Pat McCarran, Chairman, Committee on the Judiciary. 
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the term ‘willful’ is commonly employed in averring or 
describing an act, or in denoting the quality or intensity of the 
act. As with all terminology it is susceptible of different shades of 
meaning and may be used in different contexts depending on the 
nature of the subject. It has been said that the term ‘‘willful’’ 
means nothing more than that the person, about whom the ex- 
pression is used, knows what he is doing, intends what he is 
doing, and is a free agent. Another view is that the term implies a 
conscious act of the mind and denotes an attitude of the mind and 
will but that something more than a mere exercise of the will is 
imparted in that there is included, when used in connection with 
an act forbidden by law, the idea of consciousness or knowledge of 
all the circumstances. Thus, one view of the meaning of 
‘“‘willfulness’’ would carry the idea that, with knowledge, the will 
consented to, designed and directed the act. 


The determination of whether the Respondent’s actions in 
exceeding the trading limits violated the Act is not an easy one for 
the Administrative Law Judge to make. Departmental policy as 
discerned from the published Agricultural Decisions and the court 
cases which have sustained the Department would tend to sup- 
port the contentions of Complainant in the absence of a close 
scrutiny of the cases which reveals the presence of the element of 
intent or of purpose or design. In none of those cases was the 
violation in question the result of accident or inadvertence. This 
difference in the factual circumstances is deemed to be of material 
importance. In Economou, supra, the Second Circuit did not 
elaborate on the specific reasons for reversal. 


After having given careful thought and consideration to the 
entire record herein, it is believed that the interests of justice and 
the statutory mandate of the Administrative Procedure Act 
required the issuance of a warning letter in this case, and that in 
the absence of such letter, the Complainant has not established a 
“willful’’ violation. To conclude otherwise would be tantamount 
to avoidance of the statutory provisions providing for a warning 
letter in instances of minor or unavoidable infractions devoid of 
intent, design or purpose. This was not intended by the Congress 
in enacting the Administrative Procedure Act and the Ad- 
ministrative Law Judge perceives it an improper function to 
attempt to enlarge upon or modify Congressional intent. 


In all probability, the conclusions reached herein will be 
reversed by the Judicial Officer. In the event this case is reviewed 
by a Federal Court, and since this initial decision will become part 
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of the record, it is suggested that it would be of great value were 
the Court to be so lenient as to comment, among other things, on 
the necessity or non-necessity of warning letters in non- 
continuing violations such as the factual circumstances present in 
this case. Such indulgence would provide a valuable guideline for 
Administrative Law Judges, including this one, when they are 
presented with factual situations similar to the subject case. 


Other matters raised in this proceeding are summarized 
hereinafter. However, in view of the Administrative Law Judge’s 
determination that ‘‘willfulness’’ has not been shown in this case 
and that no “warning letter’? was issued with respect to the 
violation in question, the following contentions are concisely set 
forth. 


Anticipating a finding of fact that the Respondent’s action of 
exceeding the daily trading limit was the result of a “clerical 
error,’’ Complainant submits that such fact should not mitigate 
the requested sanction. In support thereof, it premises its position 
on certain intimations: 


(1) A spreading broker, such as the Respondent, has a beneficial balancing 
effect on the commodity market, 


(2) The volume traded on the Chicago Board of Trade on August 27, 1971, 
was heavy, causing great confusion, and 


(3) The violation was due, ‘‘only,’’ to a clerical error and was not done 
through any fault of Respondent. 


Arguing from such hypothesis the Complainant argues that it 
should be permitted to impose its sought for sanction, in any 
event, so as to dissuade violations of the daily speculative trading 
limit and in order to comply with the intent of Section 4a of the 
Act. 


Basically, Complainant’s argument in this connection is that, 
notwithstanding the statutory requirements for ‘‘willfulness’’ or 
the issuance of warning letter, a sanction must still be imposed in 
this case. In support of this contention Complainant argues that 
Respondent has been characterized, by several of his witnesses, as 
a spreading broker. Mr. Kirshbaum, a member of the Chicago 
Board of Trade for 41 years, testified that a spreading broker is 
what the Commodity Exchange Authority desires. In fact Mr. 
Kirshbaum says that this type of broker adds a balancing factor 
to the market, could have no adverse effect on any market con- 
ditions and would never cause undue price fluctuations. Mr. 
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Kirshbaum testifies further that with regard to spreading 
brokers, ‘‘Congress doesn’t really understand.”’ 


Section 4a of the Commodity Exchange Act reads in part: 


“Sec. 4a(1) 


* * * * 


“Nothing in this section shall be construed to prohibit the commission 
from * * * exempting transactions normally known to the trade as 
‘spreads’ * * * or from fixing limits applying to such transactions * * * 
different from limits for other transactions * * *.” 


Complainant suggests that the Commodity Exchange Com- 
mission has drawn on the expertise of the Commodity Exchange 
Authority and has found that spreaders can and will have an 
adverse effect on the market, should they cumulatively violate the 
speculative daily trading limit. The Commodity Exchange 
Commission has not granted preferential treatment to spreaders 
and a violation should be treated with sufficient sanctions. 


In support of this line of reasoning, the Complainant main- 
tained that the volume traded on the Chicago Board of Trade on 
August 27, 1971 was no more than a normal trading day for that 
period in time; the average daily volume of soybean futures in all 
futures combined traded on the Chicago Board of Trade, for the 
month of July 1971, was seventy-three million seven hundred and 
twenty-seven thousand (73,727,000) bushels; on eleven of the 
twenty-one trading days in that month the volume exceeded that 
of August 27, 1971; during this period there were only two ap- 
parent violations of the speculative daily trading limit; and that 
although there may be an increase in possible error where the 
volume is very high, August 27, 1971 was an average trading day, 
and volume was not a factor herein. 


Assuming clerical error the Complainant states that to allow a 
trader’s violation of the speculative daily trading provisions of the 
Commodity Exchange Act to be excused because of clerical error 
would render impotent this provision of the Act. Thus, according 
to Complainant’s argument, in order to avoid undue price fluc- 
tuations, the Commodity Exchange Act provides for limits on 
both the daily speculative volume and the open position a trader 
may have in any regulated commodity. When a violation of these 
limits occur, sufficient sanctions must be imposed in order to 
dissuade subsequent violation. 


In response to this argument of Complainant, the Respondent 
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maintains that “‘spreaders,’’ unlike speculators, create balance, 
operate for the benefit of the public, and their operations 
‘stabilize’ the market by not disturbing price. Respondent in- 
terprets the language of Section 4a of the Commodity Exchange 
Act as unequivocally illustrating Congressional intent in enacting 
this provision, the force of which is ‘“‘to diminish, eliminate, or 
prevent an undue and unnecessary burden on interstate com- 
merce.”’ In subsection (1) of Section 4a, such burden is defined as 
“excessive speculation in any commodity * * * causing sudden or 
unreasonable fluctuations or unwarranted changes in the price of 
such commodities * * *.’’ Section 150.4 simply defines excessive 
speculation as in excess of 3,000,000 bushels. The pertinent 
inquiry, according to Respondent, is whether one who exceeds the 
aforesaid limit does cause such fluctuations or changes in price, 
and whether he does it willfully. 


Respondent’s assertion of the legal issues herein are the more 
correct. The record evidence fails to establish that Respondent’s 
actions on August 27, 1971 caused or influenced any sudden or 
unreasonable fluctuations or unwarranted changes in the price of 
soybean futures, the act Congress intended to prevent. The record 
evidence in this proceeding does not establish that Respondent’s 
action in exceeding the daily trading limit produced any adverse 


price fluctuation. The witness, Clark testified that the only study 
made was a 1930 study on price manipulation; '* that no general 
study ever was made on the single factor of the effect on market 


18. The witness Clark’s testimony relative thereto is as follows: 


“A There have been studies made in the past. Of course, the problem in 
making studies now is you do have speculative limits, so therefore you 
hope there is not much trading in excess of the speculative limits. So 
therefore how do you really measure something that doesn’t happen very 
often? 


‘So most of the studies that have been done by the CEA in the past 
were done back in the days before speculative limits. They were done back 
in the 19—in the 20’s and 30’s. And I have read a lot of that material, and 
the conclusions that were reached and the data collected at that time was 
summarized. And from that information it was clear to the CEA and the 
Commodity Exchange Commission at that time, that when you did have 
large trades frequently occurring in excess of the limits, that certainly 
there was an over-all price effect, and adverse price effect. 


“Q That was back in the 30's? 
me Vee.” 


— Continued 
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price by trading in excess; and that the Commodity Exchange 
Authority made no analysis or study of what effect, if any, the 
alleged excess trading by Respondent on August 27, 1971 had on 
the price of soybean futures on that day nor did it try to determine 
whether Respondent’s trading affected prices or the effect severe 
sanctions might have upon potential violators of the daily volume 
limit rule. He indicated that a trader may unintentionally exceed 
the limit without affecting price. '* 


18. Continued — 


“Q@ But you have made no studies of the effect on prices by trading in 
excess of the daily limits, is that correct? 


“A No general study, no, and not considering only that factor. 


“Q And you have no individual study on any individual cases involving 
trading in excess of the daily limit, not involved with price manipulation? 


“A No, I don’t recall making such a study. 


“Q@ Do you have any current information, other than the 1930 reports 
that you mentioned, that yeu could support your opinion, or base your 
opinion on, that daily trading in excess of the limit causes an unwarranted 
price fluctuation? 


“A Well, the most current investigation, or information, I think would 
be these cases we have investigated over the years involving price 
manipulation. 


“Q But not limited to daily trading in excess of the limits without 
manipulation involvement? 


“A No. I don’t recall any current studies on that, that I have been 
involved in. 


“Q Now, notwithstanding all of that, you still have the opinion that 
excessive speculation on a given day would result in an unwarranted price 
fluctuation? 


“A Yes. 


“Q@ Does it matter the type of trading that the individual might em- 
ploy?” 


19. The witness Clark, Director, Central Region, CEA, gave testimony which set 
forth, inter alia: 


“A Speculative limits are very, very important for protecting the 
functions of the futures markets. The primary functions of the futures 
markets are two. The first function is the pricing function of the markets. 
Also you have the hedging function of the Market. These functions are and 
were recognized in the Commodity Exchange Act and it’s because of these 
economic functions that are served by the futures markets that we have 


— Continued 
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On the other hand, Mr. Kirshbaum did review the prices for 
soybean futures on August 27, 1971 and found the entire range in 
price from high to low to be approximately four cents a bushel. He 
further reflected the fact that the volume of trading on October 
30, 1973, the day prior to his testimony was slightly over one-half 
of the volume on August 27, 1971 and that the fluctuation be- 
tween high and low was approximately thirty to forty cents a 
bushel, illustrative of the fact that the price range on August 27, 
1971 was normal. 


In the absence of persuasive proof that Respondent’s trading in 


19. —Continued 


the regulation of the futures markets, because, going back before the 
Commodity Exchange Act was passed, the first law was passed in 1922 
under the name of the Grand Futures Act. 


“‘The question then before Congress was whether the futures 
markets should be allowed to continue to exist.” 


Further testimony was to the effect: 


‘The people that we are concerned with, the groups that are 
mentioned in the law and in the legislative history are the producers, first 
of all; that is, the people who actually produce the commodities have 
certainly a lot of interest in the prices registered by the futures markets, 
because these futures prices are so important in establishing the price of 
soybeans, for example, as it moves from the consumer to the hands of the 
customers themselves, and this is in interstate commerce. That is, these 
prices are important all over the country; so, in order to protect this 
pricing function and prevent unwarranted price changes, that might result 
from the actions of an individual trader; that is, buying or selling too much 
on one day, so this is trades that would have possibly some price affect or 
by establishing a position that’s too large where perhaps he dominates the 
Market or establishes a corner on the Market or some other manipulative 
technique, in order to protect the Market against the activities of large 
traders and in order to insure that the Market is competitive; that is, it 
does consist of many, many traders trying to buy and sell rather than 
having a few traders dominate the trading and, therefore, exerting ex- 
cessive effect on price or unwarranted affect on price. The law then 
provides for the establishment of speculative limits.”’ 


* * * * 


““A I think the speculative limits have been effective in reducing the 
activities of market plungers and people who would be making rapid 
reductions of large positions, and it’s limited their activities to reduce the 
adverse price affects that would result if the limits were not in effect. 


‘‘Also I think the speculative limits have been effective in helping to 
reduce the occurrence of Market corners, for example, and other types of 
price manipulation that might result from large positions.” 
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excess of the daily limit on August 27, 1971 did cause an undue 
price fluctuation or other adverse effect upon the market, or 
reasonably might have been expected to cause one, as opposed to 
conjecture and influence, it cannot be found that such undue price 
fluctuation occurred. The evidence of record indicates the con- 
trary. 


We next consider Respondent’s argument that the filing of the 
Complaint is barred by laches in that it took the Department of 
Agriculture seventeen (17) months after it received Respondent’s 
CEA Form 203 to bring the Complaint. Both parties have set 
forth argument relative to whether or not the case was immersed 
in public interest and whether the Complainant pursued the 
matter in its sovereign capacity. The theory of estoppel is likewise 
argued. Respondent’s contention that he “detrimentally suffered’”’ 
because of the Complainant’s alleged delay is not persuasive. 


Without deciding whether or not the Complainant proceeded in 
its sovereign capacity to protect the national public interest under 
the Commodity Exchange Act, the record as a whole does not 
establish laches to the extent that it would constitute an af- 
firmative defense to bar the Government from proceeding herein. 
Admittedly, there may have been less than quick, expeditious 
action. Among explanations given by the Complainant for the 
apparent delay were those attributable to a large workload, ac- 
commodating to a “‘large backlog of investigations’ and because 
as the ‘‘** * * Regional Director I had to make sure that sufficient 
personnel wefe assigned to these price manipulation in- 
vestigations, and this means then that lower priority cases or 
cases of a type that are considered lower priority than price 
manipulation have to be deferred, and this type of case was one 
that’s considered lower priority than price manipulation, so I 
didn’t pull people off the price manipulation investigations to 
work on this case.’’ Such testimony, however, is not evidence of 
lack or diligence nor unreasonable or arbitrary inaction. 


To be a bar to the institution of this proceeding, the delay on 
the part of the Government would have had to been shown to have 
been materially detrimental to Respondent and unreasonable in 
length. This has not been done. 


The final matter in this proceeding which deserves extended 
discussion relates to Complainant’s request for sanctions. In its 
proposed Order the Complainant seeks an Order to the effect that 
Respondent shall cease and desist from exceeding the trading and 
position limits fixed by the Orders of the Commodity Exchange 
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Commission and that the registration of Respondent as a floor 
broker under the Commodity Exchange Act be suspended for a 
period of six (6) months. Respondent would be prohibited from 
trading on or subject to the rules of any contract market for a 
period of six (6) months, and all contract markets would refuse 
trading privileges to the Respondent during this period. Such 
prohibition and refusal would apply to all trading done and 
positions held directly by the Respondent, either for his own 
account or as agent or representative of any other person or firm, 
and also to all such trading done and positions held indirectly 
through persons or firms owned wholly or in a substantial amount 
by the Respondent or in any way subject to his direction or 
control, wholly or substantially, including but not limited to 
Shatkin Trading Company. 


Both the Complainant’s regulations and the Administrative 
Procedure Act cited hereinabove contemplate that except in cases 
of willfulness the withdrawal, suspension, revocation, or an- 
nulment of a license is lawful only if a written warning has been 
given the registrant. 


On the basis of the facts of this case we. have found neither 
willfulness nor a written warning. Accordingly, it is believed that 


any suspension of Respondent’s registration would be illegal and 
erroneous. 


However, we find no such prohibition with respect to a cease 
and desist order. In view of Respondent’s admission that he did 
exceed the daily trading limit in soybean futures and after con- 
sideration of the entire record, the interests of fairness and justice 
will best be served by the issuance of the Order below. 


All contentions and arguments of the parties were weighed, 
analyzed, and considered. Those not specifically discussed were 
deemed not to require extended discussion. 


The briefs, proposed findings, and conclusions filed by the 
parties and the evidence of the entire record were considered in 
making the findings and conclusions set forth above. To the 
extent that some are inconsistent with the findings and con- 
clusions set forth in this decision, they are denied. 


ORDER 


1. The Respondent, Henry S. Shatkin, shall cease and desist 
from exceeding the trading and position limits fixed by the orders, 
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rules, and regulations of the Commodity Exchange Commission. 


2. Such Order shall become effective on the date this Decision 
and Order become final. 


3. Pursuant to the amended Rules of Practice governing 
proceedings under the Commodity Exchange Act, this Decision 
and Order become final without further procedure 35 days after 
service hereof, unless appealed by the Secretary or by a party to 
the proceedings within 30 days after service, as provided in § 0.16 
and §0.18 of the amended Rules of Practice published in the 
Federal Register of August 20, 1973 (38 FR 22381). 


4. Acopy of this Decision and Order shall be served on each of 
the parties. 


*The Decision and Order became final February 14, 1975. — Ed. 


(No. 16,265) 


In re Henry S. SuHatxin. CEA Docket No. 211. Decided 
February 14, 1975. 


Order granting motion to withdraw appeal 


Herbert R. Bader, for complainant. 
Philip M. Bloom, Chicago, Ill., for respondent. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


On January 7, 1975, the complainant filed an appeal to the 
Judicial Officer from the initial decision filed herein on November 
21, 1974, by the Administrative Law Judge, Dorothea A. Baker. 
Final administrative authority to decide cases under the Com- 
modity Exchange Act has been delegated to the Judicial Officer 
(37 F.R. 28475; 38 F.R. 10795).! 


1. The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department's first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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The complainant filed a motion on January 30, 1975, to with- 
draw its appeal in this case stating that ‘a]lthough we disagree 
with the interpretation of the Administrative Law Judge in some 
respects as to the issues of ‘wilfullness’ and ‘notice’ under the 
Administrative Procedure Act, we do not believe that the pursuit 
of this appeal is required in the public interest.’’ The motion 
states that the attorney for respondent has no objection to the 
withdrawal of the appeal. 


The rules of practice do not permit a party to withdraw an 
appeal as a matter of right. In considering whether to grant a 
motion to withdraw an appeal, the Judicial Officer must consider 
the public interest. Since the Administrative Law Judge’s 
decision in this case with respect to ‘‘wilfulness”’ is contrary to the 
well established policy of this agency, it would not be in the public 
interest to permit the appeal to be withdrawn if this case were to 
be regarded as a precedent in any future proceeding in the 
Department. Accordingly, if the motion is to be granted, it should 
be on the condition that the case is not to be regarded as a 
precedent in any future proceeding. 


I have not read the record in this proceeding, but there would 
appear to be no reason for disagreeing with the complainant’s 
position that the pursuit of this appeal is not required in the 
public interest. The case relates to a single violation which was 
unintentional. Accordingly, the complainant’s motion will be 
granted with the qualification that the decision is not to be 
followed as a precedent in any future proceeding. 


Since the meaning of the term ‘“‘wilfulness’’ is of importance 
under a number of the Department’s regulatory statutes, it is 
appropriate, once again, to set forth this Department’s position 
with respect to the meaning of the term.’ 


2. The Department’s position as to the meaning of ‘‘wilfulness’”’ under section 9 
of the Administrative Procedure Act has been consistently followed in many 
cases, e.g., In re David G. Henner, 30 Agriculture Decisions 1151, 1260-1263 
(1971); In re American Fruit Purveyor’s, Inc., 30 Agriculture Decisions 1542, 
1587-1589 (1971); In re George Steinberg & Son, Inc., 32 Agriculture Decisions 
236, 262-266 (1973), affirmed sub nom. George Steinberg and Son v. Butz, 491 
F.2d 988, 994 (C.A. 2), certiorari denied, No. 73-1681, 43 L.W. (Sup. Ct.) 3208; 
In re Arthur N. Economou, 32 Agriculture Decisions 14, 98-105 (1973), reversed 
sub nom. Economou v. United States Department of Agriculture, 494 F.2d 519 
(C.A. 2); In re American Commodity Brokers, Inc., 32 Agriculture Decisions 
1765, 1793-1796 (1973); In re James J. Miller, 33 Agriculture Decisions 53, 83-87 
(1974), affirmed (without any discussion of wilfulness) sub nom. Miller v. Butz, 


— Continued 
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A violation is wilful, within the meaning of the term in a 
regulatory statute, if the violator ‘‘1) intentionally does an act 
which is prohibited, — irrespective of evil motive or reliance on 
erroneous advice, or 2) acts with careless disregard of statutory 
requirements’’ (Goodman v. Benson, 286 F.2d 896, 900 (C.A. 7). 
Accord: United States v. Illinois Central R. Co., 303 U.S. 239 
242-244; Gearhart & Otis, Inc. v. Securities & Exch. Com’n., 348 
F.2d 798, 802-803 (C.A. D.C.); Riss & Company v. United 
States, 262 F.2d 245, 247-251 (C.A. 8); United States v. Gris, 
247 F.2d 860, 864 (C.A. 2); Trenton Chemical Co. v. United 
States, 201 F.2d 776, 777-780 (C.A. 6), certiorari denied, 345 U.S. 
994; Dennis v. United States, 171 F.2d 986, 990-991 (C.A. D.C.), 
affirmed on other grounds, 339 U.S. 162; American Surety Co. v. 
Sullivan, 7 F.2d 605, 606 (C.A. 2); Chicago, St. P., M. & O. Ry. 
Co. v. United States, 162 F. 835, 840-843 (C.A. 8), certiorari 
denied, 212 U.S. 579; Schwebel v. Orrick, 153 F. Supp. 701, 705 
(D.C. D.C.). 


“It is clear enough that under § 9(b) [of the Administrative 
Procedure Act], doing an act which is prohibited and doing it 
intentionally ‘irrespective of evil motive or reliance on erroneous 
advice’ or ‘acts with careless disregard of statutory requirements’ 


are wilful.’’ George Steinberg and Son. v. Butz, 491 F.2d 988, 
994 (C.A. 2), certiorari denied, No. 73-1681, 43 L.W. (Sup. Ct.) 
3208. 


Wilfulness means ‘‘no more than that the person charged with 
the duty knows what he is doing,” and it ‘‘does not mean that, in 
addition, he must suppose that he is breaking the law.’’ Townsend 
v. United States, 95 F.2d 352, 358 (C.A. D.C.), certiorari denied, 
303 U.S. 664; Fields v. United States, 164 F.2d 97, 100 (C.A. 
D.C.), certiorari denied, 332 U.S. 851. It is only in statutes in- 
volving turpitude that ‘‘wilful’’ includes evil purpose, criminal 
intent, or the like. Spies v. United States, 317 U.S. 492, 497-499. 


In Trenton Chemical Co. v. United States, 201 F.2d 776, 777- 
780 (C.A. 6), certiorari denied, 345 U.S. 994, the Court held that a 
company which exceeded its quota, under a regulatory order 
establishing quotas as to grain used by distillers, ‘‘willfully” 
violated the quota restriction, subjecting it to criminal 


2. Continued — 

498 F.2d 1088 (C.A. 5); Inre J. A. Speight, 33 Agriculture Decisions 280, 302- 
303 (1974); In re Trenton Livestock, Inc., 33 Agriculture Decisions 499, 517-518 
(1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, No. 74-1644 (C.A. 
4), decided January 30, 1975. 
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prosecution. The defendant contended that it used grain 
products, not grain, and ‘‘that it had been advised by its attorney 
that it was not illegal to use grain products in its distilling 
operations,” but the “District Judge declined to permit the * * * 
[Company ] to show at the trial that it acted in good faith and on 
advice of counsel that its acts were not illegal, in using the 
materials in question” (201 F.2d at 778, 779). In sustaining the 
judgment of the District Court, the Court of Appeals held that 
inasmuch as the regulatory statute did not proscribe acts ‘‘in 
themselves wrong,” evidence of “‘bad faith or evil purpose on the 
part of the defendant was not necessary to constitute a violation 
of the act, but it was sufficient if the prohibited act was in- 
tentional or voluntary’”’ (201 F.2d at 780). 


Similarly, in Chicago, St. P., M. & O. Ry. Co. v. United 
States, 162 F. 835, 840-842 (C.A. 8), certiorari denied, 212 U.S. 
579, the Court upheld the conviction of the defendants under the 
Elkins Act on the ground that they ‘‘willfully’’ granted rebates to 
a shipper, notwithstanding the reliance by the defendants on 
decisions by the Interstate Commerce Commission which, ac- 
cording to the Court, ‘‘might well have afforded ground for belief 
by defendants that their act * * * was justifiable and lawful’’ (162 
F. at 840-841). The Court said that to “hold that the belief of an 
individual concerning the legality of his action should constitute a 
standard of innocence or guilt would establish an uncertain and 
dangerous criterion. It would in many cases justify a violation of 
statutes expressive of public policy concerning which there may 
obviously be and frequently are as many different opinions as 
there are different individuals affected by them” (id., at 842). See, 
also, Sinclair v. United States, 279 U.S. 263, 299; Armour 
Packing Co. v. United States, 209 U.S. 56, 70-71, 85-86; United 
States v. Union Pac. R. Co., 169 F. 65, 67 (C.A. 8). 


It was held in Dennis v. United States, 171 F.2d 986, 990-991 
(C.A. D.C.), affirmed on other grounds, 339 U.S. 162, that in 
order to prove a wilful failure to appear before a Congressional 
Committee, it is not necessary to show that the act of refusal was 
done from a bad purpose or an evil motive. The Court held that 
the mere fact that the defendant claimed to have followed the 
advice of counsel ‘‘is no defense,’’ and that “fi]f it were, many 
corporations, organizations and even individuals would maintain 
counsel permanently for the purpose of advising them against 
doing anything that they do not wish to do” (171 F.2d at 991). 


In Capitol Packing Company v. United States, 350 F.2d 67, 
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78-79 (C.A. 10), the Court interpreted wilfully more narrowly, 
requiring a showing of “an intentional misdeed or such gross 
neglect of a known duty as to be the equivalent thereof.”’ 


Referring to Goodman v. Benson, 286 F.2d 896, 900 (C.A. 7), 
quoted at the beginning of this discussion as to wilfulness, the 
Court in Capitol Packing Company v. United States, 350 F.2d 
67, 78 (C.A. 10) states: 


The Court in the cited case found however that the defendant’s 
violations constituted clear violations of the Act and that he was not 
acting in good faith. 


However, Goodman v. Benson (which is a case I briefed and 
argued in the Court of Appeals) should not be brushed aside so 
easily. The Goodman case involved (i) exceeding trading limits, 
and (ii) failing to file reports under the Commodity Exchange Act. 
The respondent in the Goodmancase claimed that he exceeded the 
trading limits because he acted in good faith in relying on 
erroneous information given to him by his broker. As to this 
violation, the Court sustained the Department’s position that the 
respondent did not act in good faith. However, with respect to the 
failure to file reports, the respondent contended that he relied on 
his secretary and that he did not know that she was not filing the 
required reports. As to this violation, the Court stated (286 F.2d 
at 900): 


The responsibility for making the reports was on the petitioner. Ad- 
mittedly, he made no effort to determine whether the reports were being 
filed. It is immaterial whether a mistake was made by the secretary. The 
fact is, the reports were not made, and it was the responsibility of the 
petitioner that the regulations be carried out. 


As to both violations, the Court held in Goodman v. Benson, 
286 F.2d 896, 900 (C.A. 7): 


We think it clear that if a person 1) intentionally does an act which is 
prohibited, — irrespective of evil motive or reliance on erroneous advice, or 
2) acts with careless disregard of statutory requirements, the violation is 
wilful. 


The Court in the Capitol Packing Company case, in deciding 
that wilfulness requires a showing of an intentional misdeed or 
such gross neglect of a known duty as to be the equivalent 
thereof, stated (350 F.2d at 79): 


This interpretation receives support from the legislative history of the 
Administrative Procedure Act. As stated in the House Report on the Act, 
in discussing § 9(b): 
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“The exceptions to the second sentence, regarding revocations, 
apply only when the demonstrable facts fully and fairly warrant their 
application. Wilfulness must be manifest.’’ H.R. Rep. No. 1980, 
79th Cong., 2d Sess. 41 (1946). 


See also, S. Rep. No. 752, 79th Cong., 1st Sess. 25 (1945), 92 Cong. Rec. 
5654 (remarks of Congressman Walter). 


I do not find the support for the meaning of wilfulness in the 
legislative history that the Court found. For the legislative 
history to show that ‘{w]ilfulness must be manifest’’ does not 
help me in defining wilfulness. Once I know the definition of 
wilfulness, then I know from the legislative history that it must 
be manifest, but I find nothing in the legislative history to shed 
light on the definition of wilfulness. 


I believe that the many cases set forth above correctly interpret 
the Congressional intent as to wilfulness, as used in the Ad- 
ministrative Procedure Act. In view of the legislative history 
relied on by the Court in the Capitol Packing Company case, 
supra, a finding of wilfulness should be made if it is manifest from 
the record that a person has intentionally done an act which is 
prohibited — irrespective of evil motive or reliance on erroneous 
advice — or acted with careless disregard of statutory 
requirements. 


In any event, the Capitol Packing Company view of 
“‘wilfulness’’ would seem to be rendered nugatory by the Court’s 
decision in Butz v. Glover Livestock Comm’n Co., 411 U.S. 182, 
185, 187. The Court stated (411 U.S. at 185): 


The Court of Appeals agreed that 7 U.S.C. § 204 authorized the 
Secretary to suspend ‘‘any registrant found in violation of the Act,” 454 
F.2d, at 113, that the suspension procedure here satisfied the relevant 
requirements of the Administrative Procedure Act, 5 U.S.C. § 558, and 
that “the evidence indicates that [respondent] acted with careless 
disregard of the statutory requirements and thus meets the test of 
‘wilfulness’.”’ 


Referring to the suspension provisions under the Packers and 
Stockyards Act, the Court stated (411 U.S. at 187 and fn. 5, p. 
187): 


Nothing whatever in that provision confines its application to cases of 
“intentional and flagrant conduct’ or denies its application in cases of 
negligent or careless violations. 


* * * 


“Wilfully” could refer to either intentional conduct or conduct that was 
merely careless or negligent. 
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Hence it is clear that a suspension order may be issued under 
the Commodity Exchange Act if a person (1) intentionally does an 
act which is prohibited — irrespective of evil motive or reliance on 
erroneous advice — or (2) carelessly or negligently fails to comply 
with the Act. 


The Administrative Law Judge states in footnote 15 of the 
initial decision in the present case that In re American Fruit 
Purveyor’s, Inc., 30 Agriculture Decisions 1542 (1971), is the 
“one exception’’ to the Department’s consistent policy as to 
‘“‘wilfulness.’”’ However, the Administrative Law Judge has 
misread the American Fruit decision. The material quoted from 
the -American Fruit decision in her footnote 15 is from 30 
Agriculture Decisions 1557, 1577-1582. That material does not 
even relate to the meaning of ‘‘wilfulness.’’ It relates to whether 
notice was given in that case. In the American Fruit case, after 
concluding that adequate notice was not given (30 Agriculture 
Decisions at 1576-1587), the Judicial Officer then applied the well 
established policy of the Department as to the meaning of 
“‘wilfulness’”’ (30 Agriculture Decisions at 1588-1590). 


The Administrative Law Judge in this case quotes the following 
sentence from In re David G. Henner, 30 Agriculture Decisions 
1151, 1260 (1971): 


The respondent is an experienced trader, and the inference is inescapable 
that he intentionally paid more than he had to for November shell egg 
futures * * * 


The Administrative Law Judge then states: 


It was concluded therein [fi.e., in the Henner case] by the Judicial 
Officer that since the Respondent intentionally traded in a manner to cause 
the closing price to be artifically high such intention connoted willfulness. 


However, there is nothing in the Henner decision to suggest 
that a finding of intentional conduct is essential to a finding of 
wilfulness. The Henner case involved price manipulation in which 
intention to manipulate the price was a necessary element of the 
substantive violation. Since the respondent’s intent to cause the 
price to be artificially high was proven in that case, it was 
naturally relied on by the Judicial Officer as an element of 
wilfulness. Specifically, the Judicial Officer stated in the Henner 
decision (30 Agriculture Decisions at 1260-1261): 


Irrespective, however, of whether he knew that his conduct was regarded 
as bad practice or that it was unlawful, it is sufficient to be wilful that he 
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intentionally traded in a manner to cause the closing price to be artificially 
high. 


Following that statement in the Henner decision, the Judicial 
Officer set forth the Department’s well established position that 
(30 Agriculture Decisions at 1261): 


A violation is wilful, within the meaning of the term in a regulatory 
statute, if the violator ‘‘1) intentionally does an act which is prohibited, — 
irrespective of evil motive or reliance on erroneous acvice, or 2) acts with 
careless disregard of statutory requirements’’ * * *. 


The Administrative Law Judge refers in the initial decision to 
Great Western Food Distributors v. Brannan, 201 F.2d 476 
(C.A. 7), certiorari denied, 345 U.S. 997, in which the Court 
stated (201 F.2d at 484): 


[I ] n view of the evidence that petitioners wilfully violated the act, i.e., 
that they intentionally set out to widen the spread between December and 
January futures, its [i.e., the wilfulness provision of § 9 of the Ad- 
ministrative Procedure Act] relevance is, by its own terms, excluded in 
this instance. 


The Great Western case (in which I participated in the briefing 
and arguing in the Court of Appeals) involved a corner of the egg 
futures market in which “the intent of the parties during their 
trading is a determinative element of a punishable corner’’ (201 
F.2d at 479). Since the intent to manipulate the price was proven 
in that case, the Court naturally relied on that fact in its 
discussion of wilfulness. But in the Great Western case as in the 
Henner case, supra, there is no holding that intent must be 
proven as a necessary element of wilfulness. 


Cargill, Inc. v. Hardin, 452 F.2d 1154, 1173 (C.A. 8), certiorari 
denied, 406 U.S. 932, relied on by the Administrative Law Judge 
in this case, is another manipulation case in which the intent to 
manipulate the price on the futures market was an element of the 
substantive violation. The Court’s entire statement with respect 
to wilfulness consists of the following (452 F.2d at 1173): 


We think it is clear that Cargill’s acts were willful within the meaning of 
the Act and thus the section is not applicable. See Great Western 
Distributors, supra, 201 F.2d at 484. 


There is nothing in the Cargill case to suggest that proof of 
intent to violate the Act is necessary for proof of wilfulness. 


In Schwebel v. Orrick, 153 F. Supp. 701, 705 (D.C. D.C.), 
affirmed on other grounds, 251 F.2d 919 (C.A. D.C.), certiorari 
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denied, 356 U.S. 927, the Court held that the notice provisions of 
the Administrative Procedure Act had been complied with, and 
the Court also stated (153 F. Supp. at 705): 


‘“‘Wilfullness” as used therein [i.e.,§ 9 of the Administrative Procedure 
Act] has been interpreted as meaning the intentional doing of the act 
charged. 


The Court in Schwebel v. Orrick cited two cases, the Great 
Western case, supra, and one other Court of Appeals case. Here 
again, the Court’s statement should not be viewed as a holding 
that the intentional doing of the act charged is necessary to 
wilfulness — this is merely the meaning of the term that fit the 
facts of the particular case. 


The Administrative Law Judge states that in Eastern Produce 
Co. v. Benson, 278 F.2d 606, 609 (C.A. 3), (which I briefed and 
argued in the Court of Appeals) the “‘court, in its opinion, did not 
seek to equate neglect and willfulness, but rather, ‘* * * that 
notorious neglect of explicit provisions of law may be evidence of 
willfulness,’ and that repeated violations justified the finding of 
willfulness therein.’’ Since there were many repeated violations in 
the Eastern Produce case, such repeated violations were, of 
course, relied on in concluding wilfulness. But the Court in the 


Eastern Produce case, quoting from United States v. Illinois 
Central R. Co., 303 U.S. 239, 242-243, made it clear that wilful- 
ness does not require ‘‘evil purpose, criminal intent or the like,’’ 
but may involve conduct ‘‘which is ‘intentional, or knowing, or 
voluntary, as distinguished from accidental,’ and that it is em- 
ployed to characterize ‘conduct marked by careless disregard 


» 99 


whether or not one has the right so to act. 


The facts in United States v. Illinois Central R. Co., 303 U.S. 
239, 242-243, relied on by the Court in the Eastern Produce case 
discussed immediately above, are very close to the factual 
situation in the present case. Specifically, the Court held in the 
Illinois Central R. Co. case (303 U.S. at 242-243): 


The case depends upon the meaning of the phrase ‘‘knowingly and 
willfully,” used in § 3 to characterize the transgressions for which 
penalties are imposed. The Act is to be construed to give effect to its 
humanitarian provisions, and as well to the exceptions in favor of the 
carriers. Chicago & N.W. Ry. Co. v. United States, 246 U.S. 512, 517- 
518. The penalty is not imposed for unwitting failure to comply with the 
statute. United States v. Sioux City Stock Yards Co., 162 Fed. 556, 562. 
United States v. Stockyards Terminal Ry. Co., 178 Fed. 19, 23. St. 
Joseph Stockyards Co. v. United States, 187 Fed. 104; Oregon- 
Washington R. & Nav. Co. v. United States, 205 Fed. 341, 343. But in 
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this case, the respondent knew when the permissible period of confinement 
would expire, brought the car to destination, and, within the time allowed, 
placed it for unloading. By allowing the 36 hours to expire, it “knowingly” 
failed to comply with the statute. 


Mere omission with knowledge of the facts is not enough. The penalty 
may not be recovered unless the carrier is also shown ‘‘willfully” to have 
failed. In statutes denouncing offenses involving turpitude, ‘‘willfully’’ is 
generally used to mean with evil purpose, criminal intent or the like. But in 
those denouncing acts not in themselves wrong, the word is often used 
without any such implication. Our opinion in United States v. Murdock, 
290 U.S. 389, 394, shows that it often denotes that which is ‘‘intentional, 
or knowing, or voluntary, as distinguished from accidental,’’ and that it is 
employed to characterize ‘‘conduct marked by careless disregard whether 
or not one has the right so to act.’’ The significance of the word “willfully” 
as used in § 3 now before us, was carefully considered by the circuit court 
of appeals for the eighth circuit in St. Louis & S. F. R. Co. v. United 
States, 169 Fed. 69. Speaking through Circuit Judge Van Devanter, now 
Mr. Justice Van Devanter, the court said (p. 71): “ ‘Willfully’ means 
something not expressed by ‘knowingly,’ else both would not be used 
conjunctively .... But it does not mean with intent to injure the cattle or 
to inflict loss upon their owner because such intent on the part of a carrier 
is hardly within the pale of actual experience or reasonable supposition. 
.. . So, giving effect to these considerations, we are persuaded that it 
means purposely or obstinately and is designed to describe the attitude of 
a carrier, who, having a free will or choice, either intentionally disregards 
the statute or is plainly indifferent to its requirements.’’ That statement 
has been found a useful guide to the meaning of the word ‘‘willfully’’ and to 
its right application in suits for penalties under § 3. Unites States v. 
Stockyards Terminal Ry. Co., supra, 23. St. Joseph Stockyards Co. v. 
United States, supra, 105. Oregon-Washington R. & Nav. Co. v. United 
States, 205 Fed. 337, 339. St. Louis Merchants’ Bridge T. Ry. Co. v. 
United States, 209 Fed. 600. See also Chicago, B. & Q. R. Co. v. United 
States, 194 Fed. 342, 346. United States v. Kansas City Southern Ry. 
Co., 202 Fed. 828, 833. 


Considered as unaffected by the yardmaster’s negligence, respondent’s 
failure to take the cattle from the car already placed at the yard for 
unloading, unquestionably discloses disregard of the statute and in- 
difference to its requirements and compels the conclusion that, within the 
meaning of § 3, respondent willfully violated its duty to unload as required 
by § 1. It is immaterial whether the yardmaster’s negligence or oversight 
was intentional or excusable. As between the government and respondent, 
the latter’s breach is precisely the same in kind and degree as it would have 
been if its yardmaster’s failure had been intentional instead of merely 
negligent. The duty violated did not arise out of the relation of employer 
and employee but was one that, in virtue of the statute, was owed by 
respondent to the shippers and the public. As respondent could act only 
through employees, it is responsible for their failure. To hold carriers not 
liable for penalties where the violations of §§ 1 and 2 are due to mere in- 
difference, inadvertence or negligence of employees would defeat the 
purpose of § 3. Whether respondent knowingly and willfully failed is to be 
determined by the acts and omissions which characterize its violation of 
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the statute and not upon any breach of duty owed to it by its employees. 
Respondent’s contention that it is not liable because its failure was due to 
the negligence or oversight of the yardmaster cannot be sustained. 
Montana Cent. Ry. Co. v. United States, 164 Fed. 400, 403. United 
States v. Atlantic Coast Line R. Co., 173 Fed. 764, 769. Cf. Oregon- 
Washington R. & Nav. Co. v. United States, 205 Fed. 337, 340. 


We come now to Economou v. United States Department of 
Agriculture, 494 F.2d 519 (C.A. 2), relied on by the Ad- 
ministrative Law Judge in the present case. The Court in the 
Economou case reversed the Judicial Officer’s decision in In re 
Arthur N. Economou, 32 Agriculture Decisions 14 (1973), in 
which the Judicial Officer set forth the same view that is set forth 
above with respect to the meaning of ‘‘wilfulness’’ (32 Agriculture 
Decisions at 98-105). ° 


Section 9 of the Administrative Procedure Act provides (5 
U.S.C. 558(c)): 


Except in cases of willfulness or those in which public health, interest, or 
safety requires otherwise, the withdrawal, suspension, revocation, or 
annulment of a license is lawful only if, before the institution of agency 
proceedings therefor, the licensee has been given-- 


(1) notice by the agency in writing of the facts or conduct which may 
warrant the action; and 


(2) opportunity to demonstrate or achieve compliance with all lawful 
requirements. 


The entire opinion by the Court in the Economou case consists 
of the following four sentences: 


PER CURIAM: 


Petitioners, who are no longer in business as futures commission 
merchants under the Commodity Exchange Act seek review of a 90-day 
suspension order, advancing numerous grounds, including estoppel, lack 
of evidence of violation and of willfulness. We need not address most of 
these, since it appears that the essential finding of willfulness, now 
passionately protested, was made in a proceeding instituted without the 
customary warning letter, which the Judicial Officer conceded might well 
have resulted in prompt correction of the claimed insufficiencies. Under 
these circumstances, the finding of willfulness appears erroneous on the 
record taken as a whole, and the sanctions imposed unwarranted. 


The petition for review is granted and the order set aside. 


3. However, the Judicial Officer's decision in the Economou case was filed prior 
to the decision in Butz v. Glover Livestock Comm'n Co., 411 U.S. 182, 185, 187, 
in which the Court held that “the evidence indicates that [respondent] acted 
with careless disregard of the statutory requirements and thus meets the test of 
‘wilfulness;’ " and that ‘‘ ‘{w] ilfully’ could refer to either intentional conduct or 
conduct that was merely careless or negligent.” 
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The Court seems to be saying in the Economou case that the 
violations were not wilful because a warning letter was not sent. 
But to attribute that meaning to the decision is to attribute 
judicial illiteracy to the Court. As stated by the Assistant At- 
torney General in the petition for rehearing filed in the Economou 
case, p. 3: 

However, this holding apparently overlooks the applicable provision of the 

Administrative Procedure Act. The Act expressly provides that ‘[e]xcept 

in cases of willfulness * * * the withdrawal, suspension, revocation, or 

annulment of a license is lawful only if’’ the licensee has prior notice and 

opportunity to demonstrate compliance (5 U.S.C. 558(c), emphasis add- 
ed). Thus, this Court’s holding nullifies the willfulness exception to the 
prior notice requirement of the APA — which until now has never been 

interpreted as requiring the sending of a prior warning letter as a 

prerequisite for a finding of willfulness. If the lack of a warning letter 

negates willfulness, the exception in the APA is meaningless. 


If the Court really meant that the lack of a warning letter 
negates wilfulness, the Court’s interpretation of the Act would be 
contrary to the settled principle that a statute should not be 
interpreted so as to render void any provision thereof. 


“No rule of statutory construction has been more definitely ~ 
stated or more often repeated than the cardinal rule that 
‘significance and effect shall, if possible, be accorded to every 
word. As early as in Bacon’s Abridgment, sect. 2, it was said that 
‘a statute ought, upon the whole, to be so construed that, if it can 
be prevented, no clause, sentence, or word shall be superfluous, 
void, or insignificant”’.’’’ Ex parte Public Bank, 278 U.S. 101, 
104. Effect shall, if possible, ‘‘be given to every clause and part of 
a statute.’’ Ginsberg & Sons v. Popkin, 285 U.S. 204, 208. See, 
also, Jarecki v. G. D. Searle & Co., 367 U.S. 303, 307-308; Singer 
v. United States, 323 U.S. 338, 344; McDonald v. Thompson, 
305 U.S. 263, 266; Market Co. v. Hoffman, 101 U.S. 112, 115- 
116. 


Accordingly, it would seem that the Court in the Economou 
case would not want its decision construed as holding that the 
sending of a warning letter is essential to a finding of wilfulness. 


Another possible interpretation of the Court’s decision in 
Economou to be considered is whether the Court meant that, 
based on circumstances other than the lack of a warning letter, 
there was no support in the record for the finding of wilfulness. 
However, there are several insurmountable difficulties precluding 
that interpretation. 
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First, the Court does not discuss any of the record deficiencies 
other than the failure to send a warning letter, discussed above. 
Moreover, there are no factual circumstances in the record that 
would lend any support to such a view. The record in the 
Economou case compels a finding of wilfulness irrespective of 
what definition is given to the term (unless wilfulness is, as a 
matter of law, precluded by the failure to send a warning letter). 


The Court in the Economou case did not and could not (unless 
wilfulness is, as a matter of law, precluded by the failure to send a 
warning letter) refute the Judicial Officer’s finding and conclusion 
that (32 Agriculture Decisions at 101): 


In this case, however, the conduct of the respondents was wilful under the 
most narrow definition of the term. It is manifest from the record that the 
respondents knowingly, intentionally, and deliberately failed to meet the 
minimum financial requirements of the Act and regulations. 


In the Economou case, it was alleged that Economou failed to 
meet the minimum financial requirements under the Commodity 
Exchange Act and regulations as of four dates. The complainant 
alleged that four assets claimed by Economou to be “current 
assets’’ did not meet the definition of ‘“‘current assets.”’ 


The Judicial Officer explained in the Economou case that under 
the express provisions of the regulations, two of the four current 
assets claimed by respondents qualified only if they were secured; 
that it is conceded that the Government’s auditor told Mr. 
Economou that such assets had to be secured; that Mr. 
Economou consulted an attorney for the preparation of drafts of 
security agreements; that the respondents refused to show any 
security agreements to the Government’s auditor; and that the 
respondents refused to comply with the Hearing Examiner’s 
request to produce the security agreements at the hearing (32 
Agriculture Decisions at 33-37, 46, 101). The Judicial Officer’s 
finding and conclusion that the security agreements did not exist 
and that the violations in this respect were wilful is not only 
adequately supported by the record, but is the only rational 
finding and conclusion that can be made as to these issues. 


The requirement that the assets in question be secured was of 
major importance. In the event of bankruptcy, such assets, if 
unsecured, would have been of little help to innocent investors. 


As to the third current asset claimed by the respondents, the 
Judicial Officer stated (32 Agriculture Decisions at 101): 


As we have shown, (i) such organizational costs could not remotely qualify 
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as current assets, under any stretch of the imagination by anyone familiar 
with accounting principles; (ii) when this matter was discussed by the 
complainant’s auditor with Mr. Economou and his accountant, Mr. 
Radcliffe, Mr. Radcliffe could not think of any theory to support a 
classification of these items as current assets; and (iii) Mr. Radcliffe’s 
complete silence as to this matter at the hearing gives rise to the inference 
that he still could not think of any basis for classifying these items as 
current assets at the time of the hearing. 


There is no basis whatever in the Economou record for setting 
aside the Judicial Officer’s finding and conclusion as to wilfulness 
with respect to the foregoing issues. As the Judicial Officer ex- 
plained in his decision (32 Agriculture Decisions at 102), these 
issues alone would result in a violation as of two of the dates 
involved in the case. 


In view of the strongest possible proof that the Economou 
violations were wilful even under the most narrow definition of the 
term (unless wilfulness is precluded by the failure to send a 
warning letter), it would seem that the Court could not have 
meant that the Judicial Officer’s finding of wilfulness was not 
supported by the facts in the case (other than the failure to send a 
warning letter). 


Another theoretical possibility to be considered (and im- 
mediately rejected) is that the Court was so busy that it brushed 
the case aside in order to avoid the onerous chore of giving full 
consideration to the case. 


The Economou case was decided by Chief Judge Kaufman, 
retired Circuit Judge Smith, and retired Circuit Judge Anderson. 
The case was submitted without oral argument. The record in the 
case is huge. Oral argument before the Judicial Officer took 15 
hours. The Judicial Officer spent several months working ex- 
clusively on the case. It takes more than two hours just to read, 
thoughtfully, the Judicial Officer’s decision in the case, which 
consists of 201 typed pages, or 121 printed pages in Agriculture 
Decisions. However, it would not be fair to the Court to suggest 
that it might have failed to discharge its duties properly because 
it was too busy to study the voluminous record if there is any 
other rational explanation for the Court’s decision. 


In this case, there is a rational (but legally erroneous) basis for 
overturning the Judicial Officer’s decision in the Economou case, 
albeit a basis which, if expressed, might have been summarily 
overturned by the Supreme Court, and, therefore, would not 
likely be expressed. Namely, a reasonable person could differ with 
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the Administrator as to whether the Economou complaint should 
have been filed without sending a warning letter. 


The respondents’ past reputation was excellent (32 Agriculture 
Decisions at 130). 


The respondents were phasing out of the regulated futures 
trading business; they planned to meet all of their obligations to 
customers in full; and they actually met all of such obligations. 
Hence, violating the minimum financial requirements caused no 
actual losses (32 Agriculture Decisions at 129). 


Since the respondents were no longer engaged in any business 
regulated by complainant when the final decision was issued in 
this case by the Judicial Officer (32 Agriculture Decisions at 131), 
the only practical effect of a sanction on respondents would have 
been the deterrent effect on other persons (32 Agriculture 
Decisions at 125). 


“The respondents contend [ed] that the issuance of any 
sanction would be disastrous to their non-regulated business 
ventures because of the damage to their reputation” (32 
Agriculture Decisions at 125). 


Many prior decisions issued by the Judicial Officer under the 
Commodity Exchange Act referred to the issuance of warning 
letters prior to the institution of a formal action, and the 
Economous were on the mailing list to receive such decisions. 
Hence, the Economou respondents might have been “‘lulled into a 
false sense of security, believing that the Commodity Exchange 
Authority would not institute a formal complaint without a 
written notice telling them to cease violating the minimum 
financial requirements” (32 Agriculture Decisions at 128-129). 


Considering all of the circumstances, a reasonable person could 
reasonably conclude that the formal complaint in the Economou 
case should not have been issued by the Administrator without a 
warning letter. ‘ 


If the Court had a strong conviction that the Economou 
complaint should not have been filed without a warning letter, 


4. That conclusion would be particularly easy to reach by a person who, unlike 
the Administrator, had the advantage of hindsight (no actual loss resulted from 
Economou’s failure to comply with the financial requirements), and who was not 
responsible for protecting (with a staff of about 160) the $388 billion (in 1974) 
regulated futures trading industry. There were, of course, many considerations 
supporting the issuance of the complaint in the Economou case (32 Agriculture 
Decisions at 126-130). 
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and if the Court had forthrightly stated in its opinion that it was 
reversing the Judicial Officer’s decision because it disagreed with 
the Administrator’s policy in filing the complaint without a prior 
warning letter, it would have risked summary reversal by the 
Supreme Court. The Court would have been substituting its 
judgment for that of the agency as to a matter committed to 
agency discretion (see Davis, Administrative Law Treatise (1958 
ed. and 1970 Supplement), § 28.20). 


Assuming (solely for the purposes of a full analysis of all of the 
theoretical or actual grounds for the Court’s decision in the 
Economou case) that the Court felt that ‘‘justice’’ required it to 
reverse the Judicial Officer’s decision, even though “law” would 
not permit it to do so, an easy method of accomplishing the 
desired objective would be to assert in a short opinion that the 
agency’s finding of wilfulness was erroneous, without defining 
wilfulness. Words are not always used in their ordinary 
signification. ° 


To fail to recognize that a court sometimes substitutes its 
judgment for that of an administrative agency where it is 
“supposed not to,’’® and to fail to recognize that a court 


5. 

“* * * There’s glory for you!”’ 

“I don’t know what you mean by ‘glory’,”’ Alice said. 

Humpty Dumpty smiled contemptuously. ‘Of course you don’t—till I 
tell you. I meant ‘there’s a nice knockdown argument for you’.” 

“But ‘glory’ doesn’t mean ‘a nice knockdown argument’,’’ Alice ob- 
jected. 

“When J use a word,”” Humpty Dumpty said in rather a scornful tone, 
“it means just what I choose it to mean— neither more nor less.’’ 


Lewis Carroll, Alice in Wonderland and Through the Looking Glass (Grosset & 
Dunlap, Inc.), p. 229. 


6. Andon the law, of course, a judge is supposed to see that the agency has 
followed the statute which set it up, followed its own regulations, its own 
rules which itself has prescribed, followed the Administrative Procedure 
Act in all of the cases relative to its own procedures, indeed followed the 
United States Constitution where Constitutional elements are involved, 
and after we have reviewed the law on all of these matters, we are supposed 
not to substitute our judgment for the agency’s. Well, that is all very well, 
and very easy to say, but in some cases the conscientious judge does in- 
deed have to substitute a judicial for an administrative judgment. 


* * “ 
* * * Any realist would have to concede that a judge’s views as to the 


— Continued 
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sometimes does not verbalize in its opinion the real basis for its 
decision,’ is to ignore reality, which may lead to a serious 
misinterpretation of a Court’s decision. 


An additional circumstance that might lend support to the 
possibility that the real basis for the Court’s decision in the 
Economou case was that it substituted its judgment for that of 
the Administrator, as to whether the complaint should have been 
filed without a warning letter, is the fact that the Court did not 
discuss serious issues which would have destroyed the expressed 
basis for its action (i.e., lack of wilfulness) even if a warning letter 
were necessary before a finding of wilfulness could be made. As 
stated by the Assistant Attorney General in the petition to rehear 
filed in the Economou case, pp. 3-4: 


In any event, willfulness is irrelevant to the violation of March 31, 1970, 
which is the most serious violation involved in the case. The formal 
complaint was filed on February 19, 1970, six weeks before this violation. 
It cannot be denied that the complaint was written notice to petitioners 
that their conduct was in violation of the Act and its implementing 
regulations, and afforded them an opportunity to correct the matter. 
Notwithstanding receipt of this formal notice, petitioners continued to 


. Continued — 
extent of judicial review vary from agency to agency, from time to time, 
with the character of the administrative agency, the nature of the problems 
with which it deals, the confidence the agency has won, the degree to which 
the review would interfere with the agency’s functions, or burden the 
courts, and the nature of the proceedings before the administrative 
agency, as well as other factors. We would like to think this wasn’t so, but 
it is so. 
Remarks by Hon. James L. Oakes, Circuit Judge, United States Court of Ap- 
peals for the Second Circuit (the circuit which decided the Economou case), 
before the Administrative Law Section of the American Bar Association, March 
15, 1974, Washington, D.C., appearing in Administrative Law Review, Fall 
1974, Vol. 26, No. 4, pp. 573, 575. 


7 


Quite essential to an understanding of judicial practices with respect to 
scope of review is a recognition that in final analysis the judicial behavior 
depends primarily upon discretion and not primarily upon formulas or 
precedents or analysis of law and fact or articulated theory. What counts is 
what the judges do in fact, not what verbalisms they recite when they 
deliver opinions. And even the most discerning and most conscientious 
judges are commonly limited in their articulation of what they do by a 
combined inability and unwillingness to spell out the detailed facts about 
the intensity of their review and about the influences upon their behavior 
with respect to review. A goodly portion of what happens in fact probably 
ought not to be articulated. 


Davis, Administrative Law Treatise (1958), § 30.08, p. 233. 
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violate the minimum financial requirements, leading to the filing of an 
amended complaint alleging the March 31, 1970 violation. Surely, as to 
this violation, there can be no proper basis to set aside the Departmental 
finding of willfulness. 


The violation referred to immediately above, which occurred six 
weeks after the original formal complaint was filed in this case, 
involved the identical issues that were involved in the original 
complaint. Obviously, the filing of the original complaint would 
satisfy the notice requirements of the Administrative Procedure 
Act as to a violation involving the same issues occurring six 
weeks later. See Shuck v. Securities and Exchange Commission, 
264 F.2d 358, 360 (C.A. D.C.); American Air Transport and 
Flight School, Inc., Enforcement Proceeding, 2 Pike & Fischer 
Ad.L.2d 213, 216 (C.A. B.); same case, Revocation Proceeding, 2 
Pike & Fischer Ad.L.2d 733, 737. 


In addition, as stated by the Assistant Attorney General in the 
petition to rehear filed in the Economou case, p. 4: 


Additionally, since the APA’s requirement of prior notice exists only 
where the sanction involves license suspension or revocation, the cease and 
desist portions of the Department’s Order should be allowed to stand even 
where the Department's finding of willfulness is set aside. 


A cease and desist order is appropriate even though the 
respondents discontinued their regulated business. Consumer 
Sales Corp. v. Federal Trade Commission, 198 F.2d 404, 407-408 
(C.A. 2), certiorari denied, 344 U.S. 912. See, also, Benrus Watch 
Company v. F.T.C., 352 F.2d 313, 322 (C.A. 8), certiorari 
denied, 384 U.S. 939. 


The Court’s failure to discuss these issues, sharply brought to 
its attention, could lead one to believe that the Court was 
determined to substitute its judgment for that of the Ad- 
ministrator as to whether the complaint should have been filed 
without a warning letter. 


To attribute to the Court in the Economou case the motive to 
substitute its judgment for that of the Administrator as to 
whether the complaint should have been filed without a warning 
letter, and the objective to disguise that motive by asserting that 
the agency’s finding of wilfulness was improper (so that the case 
would not be overturned by the Supreme Court) would seem less 
harsh than to attribute to the Court judicial illiteracy, or the 
purpose to avoid the necessity of spending the required time to 
analyze the issues and write an opinion with respect thereto. 
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I will not, however, attempt to speculate as to the actual basis 
for the Court’s decision in the Economou case. The foregoing 
analysis is not to be regarded as expressing any view other than 
the view that the case was erroneously decided. Irrespective of 
what view is taken of the Court’s Economou decision, it is quite 
obvious that the Court did not mean for its opinion to be followed 
as a precedent in any future proceeding. If it did, it certainly 
would have explained in greater detail the basis for its opinion. 
The Court undoubtedly meant for the Economou decision to set 
aside the Judicial Officer’s decision in the case and then to be 
buried in obscurity. With the latter purpose, I heartily agree. The 
Court’s Economou decision will not be followed as a precedent in 
any proceeding before this Department. 


For the foregoing reasons, the Administrative Law Judge’s 
decision in the present case as to the meaning of wilfulness, as 
used in § 9 of the Administrative Procedure Act, is contrary to 
the well established policy of the Department and will not be 
followed in any future proceeding. * 


I also have serious reservations with respect to the Ad- 
ministrative Law Judge’s decision in this case as to what satisfies 
the “‘notice’’ requirement of the Administrative Procedure Act. It 
would seem that if the complainant gives written notice to an 
apparent violator warning him of his apparent violation and 
affording him an opportunity to demonstrate or achieve com- 
pliance with all lawful requirements, such notice is sufficient to 
meet the requirements of the Administrative Procedure Act even 
if it later develops that a violation had not actually occurred. 
However, complainant apparently abandoned its position that 
notice was sent in this case. In any event, it would seem prudent 
for me to wait to decide that issue until it is directly presented in 
some future proceeding. 


For the foregoing reasons, the complainant’s motion to with- 
draw its appeal in this proceeding should be granted with the 
qualification that the case is not to be regarded as a precedent in 
any future proceeding. 


The express indication in this Order that the initial decision in 
this case is not to be regarded as a precedent in any future 
proceeding should not, of course, be construed as an indication 


8. My view that it is the duty of an Administrative Law Judge to follow the 
agency's policies as set forth in its published decisions has been expressed in a 
number of cases; most recently in Jn re J. Acevedo & Sons, 34 Agriculture 
Decisions _____(1975), PACA Doc. No. 2-2717, decided January 16, 1975. 
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that all initial decisions which become final by virtue of no appeal 
will be regarded as persuasive precedents by the Judicial Officer. 


For example, in In re John S. Morris, 34 Agriculture Decisions 
_______ (1975), CEA Doc. No. 205, in which the initial decision 
was filed January 9, 1975, and no appeal was taken, the following 
statement is made: 


Moreover, there is no precedent in the cases previously decided under 
the Commodity Exchange Act for this type of action. The Complainant 
has failed to show that it has, in the past, considered the facts as alleged 
herein to be violative of the Act. Consideration of the entire record fails to 
disclose that a violation of the Act occurred or that institution of the 
Complaint was justified on the basis of Complainant’s prior policy. 
Moreover, it should be noted that this is an administrative proceeding and 
not a rule-making proceeding. 


However, as the Court stated in Securities Comm’n v. Chenery 
Corp., 332 U.S. 194, 203: ‘‘There is thus a very definite place for 
the case-by-case evolution of statutory standards. And the choice 
made between proceeding by general rule or by individual, ad hoc 
litigation is one that lies primarily in the informed discretion of 
the administrative agency.”’ 


A brief reference should be made to one further matter involved 
in this proceeding. The complainant’s request for an extension of 
time to file the appeal was filed one day after the time set forth in 
the regulations had expired. The respondent contended that the 
Judicial Officer lacked jurisdiction to extend the time for appeal, 
in those circumstances. Although the matter is now moot, the 30- 
day appeal time set forth in the regulations is not jurisdictional. It 
may be waived for good cause shown. See Maney Aircraft Parts, 
Inc. v. United States, 479 F.2d 1350, 1351-1354 (Ct. Cl.). In this 
case, good cause existed for the late filing of the appeal and, 
therefore, the 30-day time period would have been waived. 


ORDER 


The complainant’s motion to withdraw the appeal to the 
Judicial Officer in this proceeding is granted, and the initial 
decision filed in this case shall be the final decision herein; 
Provided, however, that this case is not to be regarded as a 
precedent in any future proceeding before the Department. The 
Order issued by the Administrative Law Judge in the initial 
decision filed November 21, 1974, in this proceeding shall become 
effective upon the service of this Order upon respondent. 
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(No. 16,266) 


In re Joun S. Morris, Everett E. Kurrpand Joun S. Morris ann 
Co., Inc. CEA Docket No. 205. Decided February 17, 1975. 


Allegation of violation of the Act — unsustained by evidence of record — 
Dismissal 


Where the evidence of record fails to support the allegation that the provisions 
of the Act were in fact violated, the complaint herein is dismissed. 

Richard W. Davis, for complainant. 
Robert P. Howington, Chicago, Ill., for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1), instituted by a Complaint 
and Notice of Hearing issued on January 18, 1973 by Assistant 
Secretary of Agriculture Richard E. Lyng. The Respondents are 
charged with willfully violating the provisions of Section 4b(2)(A) 
and (C) of theAct (7 U.S.C. 6b(2) (A) and (C)). Those provisions 
prohibit among others, any member of the Contract Market, or 
any correspondent, agent, or employee of any member from 
cheating, defrauding or attempting to cheat or defraud as well as: 

“(C) willfully to deceive or attempt to deceive such other person by any 
means whatsoever in regard to any such order to contract or the 


disposition or execution of any such order or contract, or in regard to any 
act of agency performed with respect to such order or contract for such 


person; or * * *”’ 

An oral hearing was held in Chicago, Illinois, on March 19, 20, 
21, May 15, 16, 17, 1974 before Dorothea A. Baker, Ad- 
ministrative Law Judge, Office of Administrative Law Judges, 
United States Department of Agriculture. The Respondents were 
represented by Robert P. Howington, Jr., Esquire, Chicago, 
Illinois. Richard W. Davis, Jr., Esquire, Office of the General 
Counsel, United States Department of Agriculture, appeared as 
counsel for the Complainant. Both sides offered oral testimony 
and introduced documentary evidence. In addition, Complainant 
offered a number of documents as Offers of Proof in response to a 
suggestion by the Judicial Officer, in a ruling issued on May 8, 
1974. In due course the parties hereto filed briefs, the Com- 
plainant’s reply brief having been filed December 17, 1974. 
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FINDINGS OF FACT 


After consideration of the entire record herein and based upon 
the probative, convincing and reliable evidence thereof, the 
following findings of fact are made: 


1. Respondent John S. Morris and Co., Inc. (‘‘Morris and 
Co.’’), an Illinois corporation, was at all times material herein a 
registered futures commission merchant under the Commodity 
Exchange Act and a clearing member of the Board of Trade of the 
City of Chicago. 


2. Respondent John S. Morris was at all times material herein 
President of John S. Morris and Co., Inc. 


3. Respondent Everett E. Klipp was at all times material 
herein Treasurer of John S. Morris and Co., Inc. 


4. Mr. Joseph Grogan was at all times material herein a self- 
employed grain trader and a registered floor broker under the 
Commodity Exchange Act. 


5. Mr. Charles E. Evans, Jr., opened a futures trading account 
with John S. Morris and Co., Inc., on or about March 10, 1971, in 
the name of Charles Evans, Jr. Trading was conducted in this 


account from time to time until October 8, 1971. Mr. Evans’ 
account was introduced to Morris and Co. by Mr. Joseph Grogan 
pursuant to a Rule 222 Agreement between Morris and Co. and 
Grogan. 


6. At the time Mr. Evans opened his account, he executed 
before a witness a customer’s agreement which stated, in part: 


“‘Gentlemen: 


I hereby agree that all transactions executed for my account are subject 
to the rules and regulations of the exchange where executed. I further 
agree that I will at all times maintain and keep my account fully margined 
in accordances with your requirements. In case of my failure to maintain 
with you at all times such margin as you may deem adequate for your 
protection, you may, without prior demand or notice to me, Sell and/or 
Purchase such commodities as you may consider necessary.” 


7. Mr. Evans commenced trading in the account in March of 
1971 after an initial deposit of $5,000 was made to cover his 
margin requirements. From this time until the end of July 1971, 
Mr. Evans’ account periodically became under-margined. Margin 
calls were made by Mr. Douglas Bullard, the margin clerk at 
Morris and Co., to Mr. Grogan who relayed them to Mr. Evans. 
In some instances, written notices were sent to Mr. Evans by Mr. 
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Bullard. 


8. From time to time and in response to these calls, Mr. Evans 
deposited cash with Morris and Co. to cover his additional margin 
requirements. The following amounts were received by Morris and 
Co.: 

3/11/71 $5,000.00 
4/09/71 1,600.00 
6/10/71 3,600.00 


6/26/71 1,464.30 
7/06/71 1,350.00 
7/14/71 5,600.00 

Total $18,614.30 


9. Mr. Evans, on his own initiative, met with Mr. Bullard a few 
times in July 1971, to discuss the margin requirements of his 
account and the possibility of Mr. Evans depositing securities 
with Morris and Co. as collateral against his margin 
requirements. During the course of these meetings, Mr. Bullard 
informed Mr. Evans that at times Morris and Co. would accept 
securities from customers as collateral against the margin 
requirements of the customers’ trading accounts. Mr. Bullard also 
informed Mr. Evans that any securities deposited with Morris 
and Co. would only be used as collateral for margin to the extent 


of 75 percent of their market value and that, in any event, if his 
account got into a net deficit he would have to come up with 
additional funds. 


10. On or about July 27, 1971, and after his meetings with Mr. 
Bullard, Mr. Evans forwarded to Morris and Co. a certificate 
representing 2,890.075 shares of stock in Investors Mutual, Inc., 
and which at that time had a market value of approximately 
$28,900. The certificate was in the following name: 

Marion L. Maas 
c/o Charles Evans, Jr. 
6650 N. Damen Avenue, Apt. 1 


Chicago, Illinois 60645 
As trustee for Mrs. Irgard Vrla. 


Mr. Bullard, as margin clerk for Morris and Co., allowed Mr. 
Evans’ account credit for $21,700 against margin requirements, 
said sum being approximately 75 percent of the market value of 
the stock on deposit. This was consistent with Regulation 1822 of 
the Chicago Board of Trade. 


11. Ata later and different date, Mr. Evans forwarded to Morris 
and Co. a letter of hypothecation bearing the handwritten names 
of ‘‘Charles Evans, Jr.’’ and ‘‘Marion L. Maas.”’ The letter, 
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bearing the date August 3, 1971, authorized Morris and Co. to sell 
or repledge the stock anytime Morris and Co. considered it 
necessary in order to satisfy the requirements of the account. The 
name “Marion L. Maas’”’ was signed by Mr. Evans on the letter of 
hypothecation. Morris and Co. was unaware of this at the time. 
The letter carried an addendum to the effect that Morris and Co. 
could not offer the stock for sale until after first offering it to Mr. 
Evans. This was added by Mr. Evans. 


12. The stock certificate was owned by Marion L. Maas. Mrs. 
Maas had endorsed it and given it to Mr. Evans to use as 
‘collateral for some stock he had bought”’ and for which she had 
put in some money. It was not her intention in endorsing the 
stock certificate to authorize disposition of the stock. Mrs. Maas 
felt she still controlled it. At the time of the hearing she was 80 
years old and did not believe she was well-informed on stock 
matters. 


13. Through August and early September 1971, Mr. Evans 
continued trading in his account at Morris and Co. and both Mr. 
Evans and Morris relied upon the value of the certificate as 
margin security for Mr. Evans’ trading. However, Morris and Co. 
looked to Mr. Evans to cover a cash deficit. During this period, 
the margin requirements for Mr. Evans’ account were below the 
$21,700 value of the stock on deposit as collateral for said 
requirements. 


14. As of the close of the market on September 15, 1971, Mr. 
Evans’ account reflected a net deficit in the amount of $1,541. 
This deficit accelerated to $3,416 on September 16, and to 
$5,134.75 on Friday, September 17. On Monday, September 20, 
Mr. Bullard issued a written margin call to Mr. Evans for $5,000 
to cover the cash deficit in the account. At this time, based on the 
market at the close of business on September 17, the account’s 
margin requirement was $22,634.75, an amount in excess of the 
value of the stock attributable as collateral for the margin 
requirements. 


15. On September 20, 1971, Mr. Evans changed his positions in 
the market and thereby reduced the margin requirements in his 
account to $13,291, which was under the value of the stock held 
by Morris and Co. as collateral for margin. However, the account 
still had a cash deficit of approximately $5,000. 


16. On September 28, 1971, Mr. John S. Morris requested that 
Mr. Everett Klipp review the account of Mr. Evans because of the 
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cash deficit in the account and Mr. Evans’ failure to respond to 
the margin call of September 20. Mr. Klipp did so on Wednesday, 
September 29 and discovered: that the stock deposited with 
Morris and Co. was not the name of Charles Evans, Jr. for whom 
account No. 260-1 was carried, but rather was in the name of 
Marion L. Maas as Trustee for Irmgard Vrla; that the signatures 
of Mrs. Maas on the stock certificate and on the letter of 
hypothecation were different; and that the signature of Mrs. 
Maas on the stock certificate was not guaranteed. 


17. After consultation with Mr. John S. Morris on Thursday, 
September 30, Mr. Klipp contacted Mr. Evans and informed him 
that he had failed to meet the margin call of September 20 and 
that the stock on deposit was not acceptable as collateral for 
margin. Mr. Klipp also told Mr. Evans that Morris and Co. would 
deliver the stock to him in return for an assignment of the 
proceeds. Mr. Klipp was informed by Mr. Evans that the matter 
would be taken care of the following Tuesday, October 5. Mr. 
Grogan was informed by Mr. Klipp that the account would be 
liquidated if Mr. Evans did not deposit cash margin. Mr. Grogan 
relayed this information to Mr. Evans. 


18. Morris and Co. could not have secured a loan on the stock 
certificate from its bank because there was no guarantee of the 
signature endorsed on the reverse side on the certificate. Morris 
and Co. was unwilling to loan money to Mr. Evans on the stock 
because of the discrepancy of signatures of Marion L. Maas on the 
certificate and letter of hypothecation, and the lack of a signature 
guarantee. 


19. On Tuesday, October 5, Mr. Klipp informed Mr. Grogan 
that Mr. Evans had not responded as promised. Mr. Klipp further 
informed Mr. Grogan that unless Morris and Co. received funds 
from Mr. Evans, the account would be liquidated. Mr. Grogan 
related this to Mr. Evans. Mr. Evans requested that Mr. Grogan 
try to hold off Morris and Co. for a few days. Mr. Evans informed 
Mr. Klipp on October 6 that he had tried to get a loan on the stock 
but could not. On Thursday, October 7, Mr. Grogan informed Mr. 
Klipp that Mr. Evans’ account would be transferred to Paine, 
Webber, Jackson and Curtiss. Mr. Evans had stated this to Mr. 
Grogan. 


20. Prior to Thursday, October 7, Mr. Evans’ position in the 
market was as follows: 


50,000 bu. March beans (long) 
50,000 bu. November beans (short) 
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75,000 bu. December corn (long) 


On October 7, Mr. Evans bought in the 50,000 bushels of 
November beans by an order placed from Paine, Webber, 
Jackson, and Curtiss. This lifted the spread on the account and 
increased the position held in the account. Mr. Klipp informed 
Mr. Grogan that this was the last straw and that the account 
would be liquidated. Mr. Grogan requested Mr. Klipp to hold off 
because he and Mr. Evans were to meet with a representative 
from Paine, Webber, Jackson and Curtiss concerning transfer of 
the account. Mr. Grogan informed Mr. Klipp that a transfer was 
possible but that he would let Mr. Klipp know for sure at 11:00 
a.m. on Friday, October 8, 1971. 


21. On October 8, 1971, Mr. Evans put in an order through 
Paine, Webber, Jackson and Curtiss to sell his 50,000 bushels of 
March beans at $3.26. Mr. Grogan informed Mr. Klipp around 
noon on that day that Paine, Webber, Jackson and Curtiss would 
not give a definite answer concerning transfer of his account. Mr. 
Klipp decided to liquidate the account and entered orders to sell 
the corn at market on close, and the beans at $3.26 or market on 
close. Both positions were liquidated at market on close and Mr. 
Evans’ account was left with a deficit of $3,216. The closing out of 


the open futures position of Mr. Evans was not explicitly 
authorized by him. 


CONCLUSIONS 


The sole issue involved in this proceeding is whether or not the 
Respondents violated the provisions of the Commodity Exchange 
Act. In support of its contention that it did the Complainant sets 
forth that its witness Mr. Evans was deceived and that in essence 
fraud was perpetrated upon him. However, the evidence of record 
fails to support the allegation that the provisions of the Act were 
in fact violated. The customer’s agreement signed by the witness 
Evans was not superseded nor supplemented by the oral con- 
versations which he subsequently had. The convincing evidence of 
record reflects that although the witness Evans believed that the 
stock was to be used for margin for any trades he would make, 
there apparently was not a meeting of the minds between him and 
Mr. Bullard or any of the Respondents in this respect. Absent a 
meeting of the minds in this regard there was no subsequent 
contract. Moreover, the Respondents were justified in 
questioning the negotiability of the stock which had been 
deposited. 
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The evidence likewise is not convincing with respect to whether 
or not the witness Evans was notified that the stock was no longer 
acceptable for margin. It appears that notification was given him 
although he may have not so interpreted it. In addition, it appears 
that the witness could have re-established his positions after 
having had his account closed. 


Another matter in this proceeding which deserves attention 
relates to whether or not the Complainant has complied with the 
Act with respect to the issuance of a warning notice. The evidence 
of record fails to disclose that it has. 


Section 558 of the Administrative Procedure Act provides for 
the issuance of a warning letter in instances of this kind. For a 
more detailed discussion on this point see Jn re Henry Shatkin, 
CEA Docket No. 211. 


Moreover, there is no precedent in the cases previously decided 
under the Commodity Exchange Act for this type of action. The 
Complainant has failed to show that it has, in the past, considered 
the facts as alleged herein to be violative of the Act. Consideration 
of the entire record fails to disclose that a violation of the Act 
occurred or that institution of the Complaint was justified on the 
basis of Complainant’s prior policy. Moreover, it should be noted 


that this is an administrative proceeding and not a rule-making 
proceeding. 


Pursuant to production under the Jencks Act various 
statements were produced by Complainant. These statements are 
apart of the record: [For purposes of convenience they have been 
numbered chronologically] (1) Statements relative to witness 
Caldwell, Folder 1; (2) Two letters produced at first part of 
hearing and two pamphlets utilized by counsel, Folder 2; (3) 
Documents produced pursuant to certification to Judicial Officer, 
Folder 3; (4) Additional statements furnished after resumed 
hearing, Folder 4; (5) Statements first produced for en camera 
inspection some of which were later produced pursuant to Judicial 
Officer’s ruling, Folder 5. Also of record are those documents 
which constituted offers of proof. 


During the course of the hearing numerous motions were made 
and also renewed on brief with respect to the dismissal of this 
action for lack of jurisdiction; to terminate the proceedings; to 
strike the witness Evans’ testimony; to disqualify the witness; 
and to terminate the proceedings. All of these motions were 
disposed of on record. 
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In view of the findings of fact set forth above and the con- 
clusions herein it is concluded that the Complaint herein should be 
dismissed. 


ORDER 


That this Complaint be dismissed. Pursuant to the amended 
Rules of Practice governing proceedings under the Commodity 
Exchange Act, this Decision and Order becomes final* without 
further procedure thirty-five (35) days after service hereof, unless 
appealed to the Secretary by a party to the proceeding within 
thirty (30) days after service, as provided in Sections 0.16 and 
0.18 of the amended Rules of Practice published in the Federal 
Register of August 20, 1973 (38 F.R. 22381). 


A copy of this Decision and Order shall be served upon each of 
the parties. 


*The Decision and Order became final February 17, 1975. — Ed. 
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order — Sanction 
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Packers and Stockyards Act, 1921 — Cont. 


W.H. “Br’’ May Livestock Commission Co., Inc. P&S 
Docket No. 4973. Failure to properly keep accounts 
and records — Improper practices — permitting em- 
ployee to purchase consigned livestock for his own 


account — purchasing consigned livestock for own 
account 


Wa tter, Situ and C. R. ‘‘Bos’’ Younc. P&S Docket 
No. 4961. Decision and order .. . SE pts. 

Wa tier, SmitH and C. R. ‘‘Bos”’ Youne. P&S Docket 
No. 4961. Order granting motion to withdraw 
appeal . 


WieEMKEN, Etponand Rona.p Douster. P&S Docket No. 
5048. Consent order — Sanction 


WorsLey, Braxton McLinpen. P&S Docket No. 4716. 
Order vacating stay order 


ZENNER’s Meat Co., a corporation, and Gerorce P. 
ZENNER, JR., an individual. P&S Docket No. 4895. 
Cone Ne i ins 8 so ek REA 


(No. 16,267) 


In re Farmers Livestock Auction SALEs, Inc. P&S Docket No. 
5052. Decided February 6, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against it for 
violations of the Act and regulations in connection with its custodial 
account and financial condition. Respondent is suspended as a registrant 
under the Act until it demonstrates that it is no longer insolvent. 


Thomas C. Heinz, for complainant. 
Michael D. Dennis, Bad Axe, Mich., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 





326 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 34 A.D. 325 


Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Farmers Livestock Auction Sales, Inc., hereinafter 
referred to as the respondent, is a corporation with its principal 
place of business located at 209 Thompson Road, Bad Axe, 
Michigan 48413. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Farmers Livestock Auction Sales, Inc., stockyard, Bad Axe, 
Michigan, a posted stockyard under the Act, hereinafter referred 
to as the stockyard; 


(2) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of May 31, 1974, and 
June 30, 1974, exceeded its current assets. As of May 31, 1974, 
respondent had current liabilities totaling $104,605.56 and 
current assets totaling $68,434.64, resulting in an excess of 
current liabilities over current assets of $36,170.92. As of June 30, 
1974, respondent had current liabilities totaling $98,529.85 and 
current assets totaling $60,150.51, resulting in an excess of 
current liabilities over current assets of $38,379.34. 


(b) Respondent, during the period from May 31, 1974, to 
June 30, 1974, engaged in business as a market agency in com- 
merce, notwithstanding the fact that during such period respond- 
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ent’s current liabilities exceeded its current assets. 


(c) Respondent’s current liabilities presently exceed its 
current assets. 


3. Respondent, during the period from April 30, 1974, through 
July 3, 1974, failed to maintain and use properly its ‘Custodial 
Account for Shippers’ Proceeds’”’ thereby endangering the faithful 
and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock in that: 


(a) As of April 30, 1974, respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds”’ in the 
amount of $48,236.53 and had to offset said checks, cash in said 
account in the amount of $19,391.78, resulting in a deficiency of 
$28,844.75 in funds available to pay shippers’ proceeds. 


(b) As of June 3, 1974, respondent had outstanding checks 
drawn on its ‘‘Custodial Account for Shippers’ Proceeds” in the 
amount of $57,051.53 and had to offset said checks, cash in said 
account in the amount of $24,790.94, resulting in a deficiency of 
$32,260.59 in funds available to pay shippers’ proceeds. 


(c) As of July 1, 1974, respondent had outstanding checks 
drawn on its ‘‘Custodial Account for Shippers’ Proceeds”’ in the 
amount of $48,912.21 and had to offset said checks, cash in said 
account in the amount of $22,297.09, resulting in a deficiency of 
$26,615.12 in funds available to pay shippers’ proceeds. 


(d) Said deficiencies were due, in part, to respondent’s 
failure to deposit in its ‘‘Custodial Account for Shippers’ 
Proceeds’’, within the time prescribed by the regulations, an 
amount equal to the proceeds receivable from the sales of con- 
signed livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204) and respondent has wilfully violated 
section 312(a) of the Act (7 U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)), and section 201.42, of the regulations (9 
CFR 201.42). 
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ORDER 


Respondent shall cease and desist from: 


1. Operating as a market agency in commerce while its current 
liabilities exceed its current assets; 


2. Failing to maintain its custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act until it 
demonstrates that it is no longer insolvent and the deficit in its 
custodial account for shippers’ proceeds has been eliminated. 
When respondent demonstrates that it is no longer insolvent, and 
the deficit in its custodial account for shippers’ proceeds has been 
eliminated, a supplemental order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 16,268) 


In re Tommy J. Hines and Bossy T. Hinpet. P&S Docket No. 
4959. Decided February 6, 1975, with respect to Tommy J. 
Hines. 


Consent order 


Respondent Tommy J. Hines has consented to the issuance of the cease and 
desist order herein against him for violating the Act and regulations in the 
purchase of livestock through an unfair and deceptive practice as found 
herein. 


Thomas C. Heinz, for complainant. 
J. Donald Guinn, Tyler, TX, for respondent Hines. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
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181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondents have 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent Tommy J. Hines has filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and further procedure under the rules of practice (9 CFR 
202.1 et seq.), and consents to the issuance of a specified order 
containing findings of fact and conclusions based upon the 
allegations of the complaint, the order to become effective on the 
sixth day after service upon respondent Tommy J. Hines. 
Complainant has recommended that the order consented to by 
respondent Tommy J. Hines be issued. 


FINDINGS OF FACT | 


1. A. Tommy J. Hines, hereinafter referred to as respondent 
Hines, is an individual whose address is 4321 Richmond Drive, 
Tyler, Texas 75701. 


(1) Respondent Hines, at all times material herein, was: 


(a) The principal owner, president and manager of 
the Tyler Livestock Marketing Company, Tyler, Texas, a Texas 
corporation engaged in the business of selling livestock in com- 
merce on a commission basis and registered with the Secretary of 
Agriculture as a market agency and dealer to buy and sell 
livestock in commerce. 


(b) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(c) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


B. Bobby T. Tindel, hereinafter referred to as respondent 
Tindel, is an individual whose address is 102 McDonald Drive, 
Athens, Texas 75751. 


(1) Respondent Tindel, at all times material herein, was: 


(a) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(b) Registered with the Secretary of Agriculture as a 
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dealer to buy and sell livestock in commerce. 


2. Respondents, Hines and Tindel, on or about the dates and in 
the 13 transactions set forth in the complaint, and in divers other 
transactions during the period from on or about January 6, 1973, 
through on or about September 25, 1973, engaged in an unfair and 
deceptive practice or device in commerce, in that pursuant to an 
arrangement, agreement, or understanding between said 
respondents, respondent Tindel purchased, in his own name, 
livestock consigned for sale on a commission basis to said Tyler 
Livestock Marketing Company, Tyler, Texas, when in fact such 
purchases were made for respondent Hines to be used in respond- 
ent Hines’ dealer business. 


CONCLUSIONS 


By reason of the facts stated in Finding of Fact 2 herein, 
respondent Tommy J. Hines has wilfully violated section 312(a) of 
the Act (7 U.S.C. 213(a)). 


To the extent that the admissions of the respondent Hines (as 
set forth in the Findings of Fact, supra) relate to the respondent 
Tindel such admissions shall not be deemed admissions nor 
findings of fact binding on the respondent Tindel. 


Inasmuch as respondent Hines has consented to the issuance of 
the order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent Tommy J. Hines shall cease and desist from: 


1. Entering into any arrangement, agreement or un- 
derstanding with any other person or persons for the purpose or 
with the effect of purchasing livestock consigned to a market 
agency for sale on a commission basis, for the purpose of 
speculation by an owner, officer, agent or employee of such 
market agency; and 


2. Purchasing livestock consigned to a market agency for sale 
on a commission basis, for the purpose of speculation by an owner 
and officer of the market agency. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
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parties. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after serv- 
ice upon respondent. 


(No. 16,269) 


In re ELpoN WIEMKEN and Rona.tp Dous.Ler. P&S Docket No. 
5048. Decided February 6, 1975. 


Consent order — Sanction 


Respondents have consented to the issuance of the order herein against them for 
violations of the Act and regulations in connection with the keeping of 
accounts and records, issuance of accountings based on false and incorrect 
weights, and selling and collecting on the basis of such weights. Respond- 
ents are suspended as registrants under the Act for a period of six (6) 
months. 


Dennis L. Strawderman, for complainant. 
Scott Madson, Princeton, Ill., for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
Complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, 
charging the respondents have wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondents have filed an Answer in which they admit the 
jurisdictional allegations of the Complaint, neither admit nor 
deny the remaining allegations, waive the oral hearing and further 
procedure under the Rules of Practice (9 CFR 201.1 et seg.) and 
consent to the issuance of a specified Order containing findings of 
fact and conclusions based upon the allegations of the Complaint, 
the Order to become effective on the sixth day after service upon 
respondents. Complainant has recommended that the Cease and 
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Desist Order and the suspension consented to by the respondents 
be issued. 


FINDINGS OF FACT 


1. (a) Eldon Wiemken, hereinafter referred to as respondent 
Wiemken, is an individual whose address is Route 1, Dixon, 
Illinois. 


(b) Respondent Wiemken is, and at all times material herein 
was, engaged in the business of buying and selling livestock in 
commerce for his own account as a dealer, within the meaning of 
and subject to the provisions of the Act. 


(c) Respondent Wiemken is, and at all times material herein 
was, registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. (a) Ronald Doubler, hereinafter referred to as respondent 
Doubler, is an individual who resides in New Windsor, Illinois. 


(b) Respondent Doubler, at all times material herein, was 
engaged in the business of buying and selling livestock in com- 
merce for his own account as a dealer, within the meaning of and 
subject to the provisions of the Act. 


3. Respondent Wiemken and respondent Deubler entered into 
a limited partnership agreement whereby Wiemken would pur- 
chase livestock and call Doubler to see if he could use the cattle. If 
Doubler could use such cattle, Wiemken would ship the cattle to 
Doubler. Doubler would then deliver the cattle or have said cattle 
delivered to his customers. 


4. Respondents, in connection with their operations as dealers 
and in the course and conduct of their agreement described in 
paragraph 3 above, engaged in unfair and deceptive practices and 
devices in commerce on or about the dates and in the seven trans- 
actions set forth in Table A of the Complaint in that respondents: 


(a) Sold livestock at weights which were represented to be 
the purchase weights of said livestock; however, the purchase 
weights of said livestock were false and incorrect in that respond- 
ents arbitrarily and without justification increased the purchase 
weight of said livestock; 


(b) Arbitrarily and without justification increased the 
purchase price of said livestock; 
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(c) Issued accountings to purchasers of the livestock on the 
basis of said false weights and prices; and 


(d) Collected proceeds from purchasers of livestock on the 
basis of said false weights and prices. 


5. Respondent Wiemken, in connection with his operation as a 
dealer engaged in unfair and deceptive practices and devices in 
commerce in that he, on or about the dates and in the two trans- 
actions set forth in Table B of the Complaint: 


(a) Sold livestock at weights which were represented to be 
his purchase weights for said livestock; however, the purchase 
weights of the said livestock were false and incorrect in that 
respondent arbitrarily and without justification increased the 
purchase weight of said livestock; 


(b) Sold livestock at prices which were represented to be his 
purchase price for said livestock; however, the purchase price of 
said livestock was false and incorrect in that respondent ar- 
bitrarily and without justification increased the purchase price of 
said livestock; 


(c) Issued accountings to purchasers of said livestock on the 
basis of said false weights and false prices; and 


(d) Collected proceeds from purchasers of said livestock on 
the basis of said false weights and false prices. 


6. Respondent Wiemken, in connection with his operations as a 
dealer, engaged in unfair and deceptive practices and devices in 
commerce in that he, on or about the dates and in the two trans- 
actions set forth in Table C of the Complaint: 


(a) Sold livestock at weights which were represented to be 
his purchase weights for said livestock; however, the purchase 
weights of said livestock were false and incorrect in that respond- 
ent arbitrarily and without justification increased the purchase 
weight of said livestock; 


(b) Issued accountings to purchasers of the livestock on the 
basis of said false weights; and 


(c) Collected proceeds from purchasers of livestock on the 
basis of said false weights. 


7. Respondent Wiemken, during the period from on or about 
September 2, 1972 to on or about November 28, 1972, in con- 
nection with his operation as a dealer, failed to keep accounts and 
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records which fully and correctly disclosed all transactions in- 
volved in his business in that he issued or caused to be issued 
sales invoices and/or accounts of purchase which showed false 
purchase weights and purchase prices, copies of which were made 
a part of respondent Wiemken’s accounts and records. 


8. Respondent Doubler, during the period from on or about 
September 2, 1972 to on or about November 28, 1973, in con- 
nection with his operation as a dealer, failed to keep accounts and 
records which fully and correctly disclosed all transactions in- 
volved in his business in that he issued or caused to be issued 
sales invoices and/or accounts of purchase which showed false 
purchase weights and purchase prices, copies of which were made 
a part of respondent Doubler’s accounts and records. 


CONCLUSIONS 


By reason of the facts alleged herein in paragraph 4, 5 and 6 
respondent Wiemken has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 201.55 of the regulations (9 CFR 
201.55). 


By reason of the facts alleged herein in paragraph 7 respondent 
Wiemken has wilfully violated section 401 of the Act (7 U.S.C. 
221) and section 201.46(a) of the regulations (9 CFR 201.46(a)). 


By reason of the facts alleged in paragraph 4 herein, respondent 
Doubler has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.55 of the regulations (9 CFR 201.55). 


By reason of the facts alleged herein in paragraph 8, respondent 
Doubler has wilfully violated section 401 of the Act (7 U.S.C. 221) 
and section 201.46(a) of the regulations (9 CFR 201.46(a)). 


Inasmuch as respondents have consented to the issuance of the 
Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondents Eldon Wiemken and Ronald Doubler as in- 
dividuals or as partners, and their agents and employees, directly 
or through any corporate or other device, shall cease and desist 
from: 


1. Selling livestock on the basis of false and incorrect weights 
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or prices; 


2. Issuing accountings to purchasers of livestock on the basis 
of false and incorrect weights or prices. 


3. Collecting proceeds from purchasers of livestock on the basis 
of false and incorrect weights or prices. 


Respondents shall prepare and keep such accounts, records and 
memorandum as will fully and correctly disclose all transactions 
involved in their individual or partnership business as dealers 
subject to the Act, including but not limited to the keeping and 
maintaining of accounts and records which fully and correctly 
disclose all facts as to the accurate weight, price, and other 
relevant information in connection with the purchase and sale of 
livestock. 


Respondent Wiemken is suspended as a registrant under the 
Act for a period of six (6) months. 


The Order shall become effective on the sixth day after service 
thereof upon respondents. Copies hereof shall be served upon the 
parties. 


(No. 16,270) 


In re BRAxTON McLInDEN Wors.eEy. P&S Docket No. 4716. Decid- 
ed February 6, 1975. 


Order vacating Stay Order 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Hugh A. Stowe, for complainant. 
Marvin Horton, Tarbaro, N.C., for respondent. 
Harry S. McAlpin, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), an 
order was issued November 12, 1974, inter alia, suspending 
respondent as a registrant under the Act for a period of 60 days. 
On December 13, 1974, the suspension of respondent as a 
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registrant under the Act was stayed pending the outcome of an 
appeal of the order of November 12 to the United States Court of 
Appeals. Respondent has failed to perfect an appeal to said court 
within the statutory 60 day period provided in 28 U.S.C. 2344. 


Accordingly, the Stay Order of December 13, 1974, is hereby 
vacated, and the suspension of respondent as a registrant under 
the Act contained in the order of November 12, 1974, shall be 
effective on the 20th day after the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 16,271) 


In re First Mississipp1 CATTLE Co. P&S Docket No. 4988. De- 
cided February 10, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against it for viola- 
tions of the Act and regulations in the issuance of insufficient funds checks 
in purported payment for livestock purchased in commerce and in failing 
to pay when due the full purchase price of such livestock. Respondent is 
suspended as a registrant under the Act for a period of 30 days. 


Thomas C. Heinz, for complainant. 
Ronald Daleac, Hattiesburg, Miss., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 





FIRST MISS. CATTLE CO. 337 
Cite as 34 A.D. 336 


consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Respondent, First Mississippi Cattle Co., is a 
Mississippi corporation with its principal place of business located 
at Hattiesburg, Mississippi. 


(b) The respondent at all times material herein was: 


1. engaged in the business of operating First 
Mississippi Cattle Co., buying and selling livestock in commerce 
for its own account and buying livestock in commerce on a 
commission basis; and, 


2. registered with the Secretary of Agriculture as a 
dealer and market agency to buy and sell livestock in commerce. 


2. (a) Respondent, in connection with its livestock operations 
under the Act, on or about the dates and in the two transactions 
set forth in the complaint, purchased livestock in commerce and in 
purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


(b) Respondent, on or about the dates and in the eight 
transactions set forth in the complaint, purchased livestock in 
commerce and failed to pay, when due, the full amount of the 
purchase price for such livestock. 


(c) Respondent, in connection with its operations as a 
dealer, on or about the dates and in the seven transactions set 
forth in the complaint, purchased livestock in commerce and, as of 
April 9, 1974, had failed to pay the full purchase price of such 
livestock. 


(d) As of April 9, 1974, there remained unpaid by the 
respondent a total of $41,396.72 for the livestock set forth above 
for which bond claims have been filed. 

CONCLUSIONS 


By reason of the facts stated in Findings of Fact 2 herein, 
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respondent has wilfully violated Section 312(a) of the Act (7 
U.S.C. 213(a)) and Section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after serv- 
ice upon respondent. 


(No. 16,272) 


In re Cow Patace Commission Co., Inc. P&S Docket No. 5066. 
Decided February 18, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against it for viola- 
tions of the Act and regulations in connection with its accounts and records, 
issuance of insufficient funds checks, custodial account, financial require- 
ments, failure to remit net proceeds, and insolvency as found herein. 
Respondent is suspended as a registrant under the Act for 10 days and 
until no longer insolvent and the deficit in custodial account is eliminated. 


Kenneth Vail, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by a 
Complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, 
charging that the financial condition of respondent does not meet 
the requirements of the Act and that the respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which it admits the 
jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the Complaint, 
the order to be effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Cow Palace Commission Co., Inc., herein referred to as 
the respondent, is a corporation with its principal place of 
business located at Highway 174 North, Cleburne, Texas 76031. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operating 
the Cow Palace Commission Co., Inc. stockyard, posted under 
and subject to the provisions of the Act, hereinafter referred to as 
the stockyard; and 


(2) Engaged in the business of selling livestock in 
commerce on a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. (a) Respondent’s current liabilities, as of September 16, 
1974, exceeded its current assets. As of that date, respondent had 
current liabilities totalling approximately $14,147.35, and current 
assets totalling approximately $3,780.13, resulting in an excess of 
current liabilities over current assets of $10,367.22. 
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(b) Respondent’s current liabilities presently exceed its 
current assets. 


3. Respondent, during the period from July 31, 1974 through 
September 16, 1974, failed to maintian and use properly its 
Custodial Account for Shippers’ Proceeds, hereinafter referred to 
as the custodial account, thereby endangering the faithful and 
prompt accounting therefor and the payment of the portions 
thereof due the owners or consignors of livestock, in that: 


(a) As of July 31, 1974, respondent has outstanding checks 
drawn on its custodial account in the amount of $7,053.43, and 
had, to offset such checks, a balance in its custodial account of 
$52.25, no deposits in transits, and no current proceeds 
receivable, resulting in a deficiency of $7,001.18 in funds available 
to pay shippers’ proceeds. 


(b) As of September 16, 1974, respondent had outstanding 
checks drawn on its custodial account in the amount of 
$13,000.43, and had, to offset such checks, a balance in its 
custodial account of $3,485.13, no deposits in transit, and no 
current proceeds receivable, resulting in a deficiency of $9,515.30 
in funds available to pay shippers’ proceeds. 


(c) Such deficiencies were due, in part, to respondent’s 
failure to deposit in its custodial account, within the time 
prescribed by the regulations, an amount equal to market support 
purchases made by the respondent. 


4. Respondent, in connection with its operations as a market 
agency in commerce, on or about the dates and in the transactions 
set forth below, sold livestock at the stockyard on a commission 
basis and in purported payment of the net proceeds due the 
consignors thereof, issued checks which were returned unpaid by 
the bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 


Date of Sale Name of Consignor No. of Head Net Amount 
May 3, 1974 Shady Valley Ranch 3 $ 408.99 
August 7, 1974 Harvey Brown 5 579.09 
August 7, 1974 Island Grove Ranch 200.09 
August 14, 1974 A.J. Lynch 1,694.18 
August 21, 1974 L. V. Rodman 886.15 
August 21, 1974 F. W. Mitchell 969.16 
August 21, 1974 Gary Sims 245.08 
August 28, 1974 Neil Laws 265.63 
August 28, 1974 Shady Valley Ranch 2,761.04 
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5. Respondent, on or about the dates and in the transactions 
set forth in Finding of Fact No. 4, sold livestock at the stockyard 
on a commission basis and failed to remit to the owners or con- 
signors, when due, the net proceeds received from the sale of their 
livestock. 


6. Respondent, during the period from May 1, 1974 through 
September 16, 1974, failed to keep accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
involved in its business as a market agency under the Act in that 
respondent failed to keep and maintain: (1) a general ledger of 
accounts showing assets, liabilities, income, expenses and capital; 
and (2) monthly reconciliations of its custodial account and its 
general expense account. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact No. 3, 
respondent has wilfully violated sections 304, 307 and 312(a) of 


the Act (7 U.S.C. 205, 208, 213(a)) and sections 201.40, 201.41, 
and 201.42 of the regulations (9 CFR 201.40, 201.41, and 201.42). 


By reason of the facts set forth in Finding of Fact No. 4, 
respondent has wilfully violated sections 304, 307, and 312(a) of 
the Act (7 U.S.C. 205, 208, 213(a)). 


By reason of the facts set forth in Finding of Fact No. 5, 
respondent has wilfully violated sections 304, 307, and 312(a) of 
the Act (7 U.S.C. 205, 208, 312(a)), and section 201.43(a) of the 
regulations (9 CFR 201.43(a)). 


By reason of the facts set forth in Finding of Fact No. 6, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its successors, its officers, directors, agents, and 
employees, directly or through any corporate or other device, in 
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connection with its operations as a market agency, shall cease and 
desist from: 


1. Failing to deposit in its Custodial Account for Shippers’ 
Proceeds, within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c), an amount equal to the proceeds 
receivable from the sale of consigned livestock and an amount 
equal to the market support purchases made by the respondent; 


2. Failing to maintain its Custodial Account for Shippers’ 
Proceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42); 


3. Issuing checks to consignors in payment of the net proceeds 
due from the sale of livestock sold on a commission basis without 
having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks; 


4. Failing to remit to consignors, when due, the net proceeds 
due from the sale of their livestock. 


Respondent shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose all transactions 
involved in its business as a market agency including a general 
ledger of accounts showing assets, liabilities, income, expenses 
and capital, and monthly reconciliations of its custodial and 
general expense accounts. 


Respondent is suspended as a registrant under the Act for a 
period of ten days and thereafter until it demonstrates that it is no 
longer insolvent and that the deficit in its Custodial Account for 
Shippers’ Proceeds has been eliminated. When respondent 
demonstrates that it is no longer insolvent, and that the deficit in 
its Custodial Account for Shippers’ Proceeds has been eliminated, 
a supplemental order will be issued in this proceeding terminating 
the suspension after the expiration of the ten-day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 16,273) 


In re Doyte Coox. P&S Docket No. 4899. Decided February 18, 
1975. 


Order of Dismissal 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


There being failure of service complainant’s motion to dismiss 
its complaint without prejudice is granted. 


(No. 16,274) 


In re Witsur J. VeEENsTRA. P&S Docket No. 5059. Decided 
February 18, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violations of the Act and regulations in the keeping of accounts and records, 
issuance of insufficient funds checks or drafts, and failure to pay when due 
for livestock purchased and received in commerce. Respondent is suspended 
as a registrant under the Act for 10 days. 


Thomas Heinz, for complainant. 
James P. Reilly, Oskaloosa, Iowa, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 
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Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Wilbur J. Veenstra, herein referred to as the respondent, 
is an individual whose address is Rural Route #3, Pella, Iowa 
50219. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer, to buy and sell livestock in commerce. 


2. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the 16 transactions set forth in 
the complaint, purchased livestock in commerce, and in purported 
payment therefor issued checks which were returned unpaid by 
the bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 


(b) Respondent, in connection with his operations as a 
dealer on or about the dates and in the transactions specified in 
the complaint, purchased livestock in commerce and failed to 
pay, when due, the full amount of the purchase price for such 
livestock. 


3. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business as a 
dealer under the Act, in that respondent failed to keep and 
maintain (1) a general ledger of accounts showing assets, 
liabilities,” and net worth; (2) an adequate daily record of pur- 
chases and sales of livestock showing number of head, sale price, 
purchaser or seller or other disposition; and (3) monthly recon- 
ciliations of bank accounts. 
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CONCLUSIONS 


By reason of the facts stated in Finding of Fact 2 herein, 
respondent has wilfully violated Section 312(a) of the Act (7 
U.S.C. 213(a)) and Section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts stated in Finding of Fact 3 herein, 


respondent has wilfully violated Section 401 of the Act (7 U.S.C. 
221). 


ORDER 


Respondent shall cease and desist from: 


(1) Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks, and 


(2) Failing to pay, when due, the full purchase price of 
livestock purchased in commerce. 


Respondent shall keep accounts, records and memoranda which 


fully and correctly disclose all transactions involved in his 
business as a dealer subject to the Act, including a general ledger 
of accounts and a daily record of livestock purchases and sales. 
Respondent shall make monthly reconciliations of his bank ac- 
counts. 


Respondent is suspended as a registrant under the Act for a 
period of 10 days. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after serv- 
ice upon respondent. 


(No. 16,275) 


In re Conway Stock Yarp, Inc. P&S Docket No. 5024. Decided 
February 19, 1975. 


Bonding requirements — failure to comply with 
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Where respondent violated the Act and regulations in failing to comply with the 
bonding requirements thereof, respondent is ordered to cease and desist 
from such violation. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act. It was instituted 
by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of 
Agriculture. The complaint alleges that respondent wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by Respondent’s failure to file an answer, are 
adopted and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to 
Section 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c) as amended). 


FINDINGS OF FACT 


1. A. Conway Stock Yard, Inc., hereinafter referred to as the 


respondent, is a corporation with its principal place of business 
located at North Myrtle Beach, South Carolina 29582. 


B. Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling 
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livestock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Based on the volume of business reported in its Annual 
Report as a dealer during the period January 1, 1973, through 
December 31, 1973, respondent was required under the Act and 
the regulations to increase from $18,000 to $50,000 the amount of 
bond or bond equivalent maintained to secure the performance of 
its dealer obligations. Respondent was notified by certified mail 
dated July 9, 1974, and received on or about July 11, 1974, that if 
it continued its livestock operations without adequate bond 
coverage as required under the Act and the regulations it would be 
in violation of the Act and the regulations promulgated 
thereunder. Notwithstanding such notice, respondent has con- 
tinued to engage in the business of a dealer buying and selling 
livestock in commerce for its own account without filing and 
maintaining the additional reasonable bond coverage or its 
equivalent as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Complainant further recommends that respondent not be 
suspended as a registrant under the Act as it is now in compliance 
with the bonding requirements of the Act and regulations. 


ORDER 


Respondent, its officers, directors, agents, employees, suc- 
cessors and assigns, directly or through any corporate or other 
device, in connection with respondent’s operations under the Act, 
shall cease and desist from engaging in business in commerce in 
any capacity for which bonding is required under the Act and the 
regulations without filing and maintaining a reasonable bond or 
its equivalent as required under the Act and the regulations. 


This order shall be effective from the sixth day after the 
Decision and Order become final. Copies hereof should be served 
upon the parties. 
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Pursuant to the amended Rules of Practice governing 
procedures under the Packers and Stockyards Act, this Decision 
and Order become final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in Sections 202.16 
and 202.18 of the Rules of Practice as amended. 


(No. 16,276) 


In re CuaRLoTTE Livestock Commission, Inc. P&S Docket No. 
5071. Decided February 20, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against it for viola- 
tions of the Act and regulations in connection with its operations as a mar- 
ket agency in the issuance of insufficient funds checks, its custodial 
account, insolvency, and failure to remit net proceeds to consignors. Re- 
spondent is suspended as a registrant under the Act for a period of 30 days 
and thereafter until no longer insolvent and the deficit in custodial account 
is eliminated. 


Thomas Walsh, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by a 
Complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, 
charging that the financial condition of respondent does not meet 
the requirements of the Act and that the respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which it admits the 
jurisdictional allegations of the Complaint, neither admits nor 


*The Decision and Order became final February 19, 1975. — Ed. 
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denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et. seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the Complaint, 
the order to be effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Charlotte Livestock Commission, Inc., herein referred to 
as the respondent, is a corporation with its principal place of 
business located at 724 East Henry, Charlotte, Michigan 48813. 


(b) Respondent, at all material herein, was: 


(1) Engaged in the business of conducting and operating 
the Charlotte Livestock Commission, Inc. stockyard, posted 
under and subject to the provisions of the Act, hereinafter 
referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. (a) Respondent’s current liabilities, as of July 31, 1974, 
exceeded its current assets. As of that date, respondent had 
current liabilities totalling approximately $23,107.38, and current 
assets totalling approximately $16,504.82, resulting in an excess 


of current liabilities over current assets of approximately 
$6 602.56. 


(b) Respondent’s current liabilities, as of September 10, 
1974, exceeded its current assets. As of that date, respondent had 
current liabilities totalling approximately $10,201.34, and current 
assets totalling approximately $2,189.62, resulting in an excess of 
current liabilities over current assets of $8,011.72. 


(c) Respondent’s current liabilities presently exceed its 
current assets. 


3. Respondent, during the period from July 31, 1974 through 
August 19, 1974, engaged in business as a market agency in 
commerce notwithstanding that during this period respondent’s 
current liabilities exceeded its current assets. 
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4. Respondent, during the period from July 29, 1974 through 
August 31, 1974, used funds received as proceeds from the sale, at 
the stockyard, of livestock consigned to it for sale on a com- 
mission basis for purposes of its own and for purposes other than 
the payment of lawful marketing charges and the remittance of 
the net proceeds to owners and consignors of livestock, and failed 
to maintain properly its Custodial Account for Shippers’ 
Proceeds, hereinafter referred to as the custodial account, thereby 
endangering the prompt accounting therefor and the payment of 
the portions thereof due the owners or consignors of livestock, in 
that: 


(a) As of August 2, 1974, respondent had outstanding 
checks drawn on its custodial account in the amount of 
$22,528.35, and had, to offset these checks, a balance in its 
custodial account of $13,430.26, no deposits in transit, and no 
current proceeds receivable, resulting in a deficiency of $9,098.09 
in funds available to pay shippers’ proceeds. 


(b) As of August 31, 1974, respondent had outstanding 
checks drawn on its custodial account in the amount of $5,004.76, 
proceeds due consignors for which no checks were issued of 
$224.02, and had, to offset these checks and the proceeds due 
consignors, a balance in its custodial account of $92.70, no 
deposits in transit, and no current proceeds receivable, resulting 
in a deficiency of $5,136.08 in funds available to pay shippers’ 
proceeds. 


(c) These deficiencies were due, in part, to: 


(1) Respondent’s failure to deposit in its custodial 
account, within the time prescribed by the regulations, an amount 
equal to the proceeds receivable from sales of consigned livestock; 
and 


(2) Depositing in its general account, custodial funds in 
excess of lawful marketing charges, as set forth below. 


Gross Marketing Amount of 
Date Amount Charges Funds 
of of of Transferred Excess 
Sale Sale Respondent to Gen. Acct. Deduction 
7/29/74 $20,929.57 $325.86 $532.48 $206.62 
8/5/74 $12,097.94 $307.43 $832.50 $525.07 
8/12/74 $16,618.77 $364.22 $582.50 $218.28 


5. Respondent, in connection with its operations as a market 
agency in commerce, on or about the dates and in the transactions 
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set forth below, sold livestock at the stockyard on a commission 
basis and in purported payment of the net proceeds due the 
consignors or owners thereof, issued checks which were returned 
unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


No. of Head 

Sale Name of and Kind 

Date Consignor of Livestock Amount 
7/22/74 Richard Cook 1 hog $ 79.96 
7/22/74 Miller Farm No. 6 6 calves $487.84 
7/15/74 Leonard Pixley 1 cow $303.04 
8/12/74 Carl Kiester 1 calf & 1 hog $157.48 
8/12/74 Goodemotte Bros. 2 cows $739.09 


6. Respondent, on or about the dates and in the transactions 
set forth in Finding of Fact No. 5, sold livestock at the stockyard 
on a commission basis and failed to remit to the owners and 
consignors, when due, the net proceeds received from the sale of 
their livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact No. 3, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact No. 4, 
respondent has wilfully violated sections 304, 307 and 312(a) of 
the Act (7 U.S.C. 205, 208 and 213(a)), and sections 201.40, 
201.41 and 201.42 of the regulations (9 CFR 201.40, 201.41, 
201.42). 


By reason of the facts set forth in Finding of Fact No. 5, 
respondent has wilfully violated sections 304, 307, and 312(a) of 
the Act (7 U.S.C. 205, 208, and 213(a)). 


By reason of the facts set forth in Finding of Fact No. 6, 
respondent has wilfully violated sections 304, 307, and 312(a) of 
the Act (7 U.S.C. 205, 208, 213(a)), and section 201.43(a) of the 
regulations (9 CFR 201.43(a)). 


Inasmuch as respondent has consented to the issuance of the 
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order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its successors, its officers, directors, agents, and 
employees, directly or through any corporate or other device, in 
connection with its operations as a market agency, shall cease and 
desist from: 


1. Engaging in business as a market agency in commerce while 
its current liabilities exceed its current assets; 


2. Failing to deposit in its Custodial Account for Shippers’ 
Proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


3. Using funds received as proceeds from the sale of consigned 
livestock for purposes of its own or for any purpose other than the 
payment of the net proceeds to the consignor or shipper, or the 
payment of sums due the respondent as compensation for its serv- 
ices and for payment of lawful marketing charges; 


4. Making such use or disposition of funds in its possession or 
control as will endanger or impair the faithful and prompt 
accounting therefor, and payment of the portions thereof which 
may be due the consignors or shippers of livestock; 


5. Failing to maintain its Custodial Account for Shippers’ 
Proceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42); 


6. Issuing checks to consignors or shippers in payment of the 
net proceeds due from the sale of livestock sold on a commission 
basis without having and maintaining sufficient funds on deposit 
in the bank account upon which they were drawn to pay such 
checks; 


7. Failing to remit to consignors, when due, the net proceeds 
due from the sale of their livestock. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until it demonstrates that it is no 
longer insolvent and that the deficit in its Custodial Account for 
Shippers’ Proceeds has been eliminated. When respondent 
demonstrates that it is no longer insolvent and that the deficit in 
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its Custodial Account for Shippers’ Proceeds has been eliminated, 
a supplemental order will be issued in this proceeding terminating 
this suspension after the expiration of the 30-day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,277) 


In re Raymonp J. KLINGEMANN. P&S Docket No. 5061. Decided 
February 20, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violations of the Act and regulations in the keeping of accounts and records, 
issuance of insufficient funds checks or drafts, failure to pay when due, and 
its financial status as found herein. Respondent is suspended as a registrant 
under the Act for 10 days and thereafter until it is no longer insolvent. 


Thomas Walsh, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by a 
Complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, 
charging that the financial condition of the respondent does not 
meet the requirements of the Act and that the respondent has 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
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fact and conclusions based upon the allegations of the Complaint, 
the order to be effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Raymond J. Klingemann, herein referred to as the 
respondent, is an individual whose address is 5605 Oak Blvd., 
Austin, Texas 78746. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities, as of July 31, 1974, ex- 
ceeded his current assets. As of said date, respondent had current 
liabilities totalling approximately $342,310.87, and current assets 
totalling approximately $279,558.51, resulting in an excess of 
current liabilities over current assets of approximately 


$62,752.36. 


(b) Respondent’s current liabilities presently exceed his 
current assets. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not maintain 
sufficient funds on deposit in the account upon which such checks 
were drawn. 


Date of No. of 
Check Head Amount Purchased At 
10-17-73 49 $11,768.10 Lampasas Auction, 
Lampasas, Texas 
1-8-74 37 6,690.99 Capitol L/S Comm. 
Austin, Texas 
2-7-74 35 6,413.63 Georgetown Comm. 
Georgetown, Texas 
4-4-74 24 3,844.92 ag = 5 
7-10-74 21 3,690.22 Lampasas Auction, 
Lampasas, Texas 
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4. Respondent, on or about the dates and in the transactions 
specified in Finding of Fact No. 3 above, purchased livestock in 
commerce, and in connection with said purchase transactions 
failed to pay, when due, the full purchase price for such livestock. 


5. Respondent, in connection with his operations as a dealer in 
commerce, failed to keep and maintain accounts and records 
which fully and correctly disclosed all transactions involved in his 
business in that respondent failed to keep and maintain (1) a 
general ledger of accounts showing assets, liabilities, income, 
expenses, and net worth; and (2) supporting subsidiary ledgers 
including inventories, accounts and notes receivable, accounts 
and notes payable, and a cash receipts and disbursements journal. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, 
respondent’s financial condition does not meet the financial 
requirements of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact Nos. 3 and 
4, respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts set forth in Finding of Fact No. 5, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which such checks are drawn to 
pay such checks; and 


2. Failing to pay, when due, the full purchase price for 
livestock purchased in commerce. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
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business as a dealer or market agency subject to the Act including 
(1) a general ledger of accounts showing assets, liabilities, income, 
expenses, and net worth; and (2) supporting subsidiary ledgers 
including a livestock inventory, notes and accounts receivable, 
notes and accounts payable, and a cash receipts and disburse- 
ments journal. 


Respondent is suspended as a registrant under the Act for a 
period of ten days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent 
demonstrates that he is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating this suspension, after 
the expiration of the 10-day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,278) 


In re ZENNER’s Meat Co., a corporation, and GrorcE P. ZENNER, 
Jr., an individual. P&S Docket No. 4895. Decided February 
20, 1975. 


Consent order 


Respondents have consented to the issuance of the cease and desist order herein 
against them for violations of the Act and regulations in the issuance of 
insufficient funds checks in purported payment for meat and meat food 
products purchased and received in commerce, and failing to pay when due 
for said meat and meat food products. Respondents are ordered to cease and 
desist from such violations. 


Thomas Heinz, for complainant. 


Allan F. Knappenberger, Portland, Oregon, for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
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181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondents have 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondents have filed an amended answer in which they admit 
the jurisdictional allegations of the complaint, admit the 
remaining allegations, waive oral hearing and further procedure 
under the rules of practice (9 CFR 202.1 et seq.), and consent to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the first day after service upon respond- 
ents. Complainant has recommended that the order consented to 
by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Zenner’s Meat Co., hereinafter referred to as respond- 
ent Zenner’s Meat, is a corporation with its principal place of 
business located at 1303 N. McClellan Avenue, Portland, Oregon. 


(b) Respondent George P. Zenner, Jr., hereinafter referred 
to as respondent Zenner, is an individual, who resides at 3568 
N.E. Couch, Portland, Oregon. 


(c) Respondent Zenner was at all times herein president, 
manager and majority stockholder of respondent Zenner’s Meat 
and in complete charge of the operations of said respondent 
Zenner’s Meat, and did at all times material herein formulate, 
direct and control the policies, practices, and activities of said 
respondent Zenner’s Meat, including the buying of meat and 
meat food products for respondent Zenner’s Meat packer 
operations, and the issuing of checks in payment therefor. 
Respondent Zenner determined, on the part of respondent 
Zenner’s Meat, when, where and how such purchases and 
payments would be made. 


(d) Respondents were at all times material herein engaged in 
the business of buying meat and meat food products in commerce 
for the purposes of boning and preparing meats for sale in com- 
merce. 


(e) Respondents were at all times material herein packers 
within the meaning and subject to the provisions of the Act. 
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2. Respondents, in connection with their operations as packers, 
on or about the dates and in the transactions set forth below, 
purchased meat and meat food products in commerce and failed to 
pay when due, the full purchase price of meat and meat food 
products. 


No. of Purchased Purchase 
Date Pounds From Price 
12-19-72 1745.5 Associated Meat Co. $ 1,998.81 
Portland, Oregon 


12-27-72 1392.0 1,966.71 
1-2-73 1496.0 pont en 1,909.26 
1-10-73 1020.0 Coast Packing Company 387.60 
Portland, Oregon 
1-26-73 124.5 ehtsr ol 162.40 
2-2-73 214.75 Tepe 369.37 
12-13-72 6058.0 Hill Meat Company 2,735.19 
Pendleton, Oregon 
1-4-73 6571.0 er 2,479.01 
1-11-73 4638.0 ee ee a 2,121.89 
11-30-72 130.5 Interstate Meat 233.60 
Distributor, Inc. 
Clackamas, Oregon 
1-16-73 6535.0 McKillip Bros. Meat Co. 3,145.64 
1-25-73 13122.0 near ay 6,659.36 
1-30-73 9900.0 ee 5,009.71 
1-22-73 18752.0 Pacific Meat Co. 9,647.96 
Portland, Oregon 
1-18-73 18335.5 a ee ee 9,022.94 
1-30-73 611.0 Ollie Welch Meat Co., Inc. 579.42 
Portland, Oregon 
2-2-73 370.0 > ee 381.10 
2-15-73 337.0 ae Sere Oe 325.11 
1-23-73 1040.0 Western Packing Company 426.40 
Seattle, Washington 
1-25-73 2599.0 ae 1,147.35 
1-30-73 3042.0 Pay i 1,431.30 
1-16-73 841.0 Western Packing Company 498.29 
Toppenish, Washington 
2-7-73 2510.0 gt eit 5. 1,469.80 


As of April 3, 1973, there remained unpaid a total of $168,740.18 
for such meat and meat food products. 


3. Respondents, during the period from July 1, 1972, to March 
13, 1973, in connection with their operations as packers, pur- 
chased meats and meat food products in commerce for the account 
of respondent Zenner’s Meat while the current liabilities of 
respondent Zenner’s Meat exceeded its current assets, and in 
connection with the transactions during such period, as set forth 
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in paragraph 2 above, failed to pay for the meats and meat food 
products at the time of purchase. 


4. Respondents, in connection with their operations as packers, 
on or about the dates and in the transactions set forth below, in 
purported payment for meat and meat food products, purchased 
in commerce, issued checks or drafts which were returned unpaid 
by the bank on which they were drawn because respondents did 
not have sufficient funds on deposit in the account on which such 
checks or drafts were drawn. 


No. of Purchased From Amount 
Date Pounds Hill Meat Company of check 
10-10-72 7,794 Pendleton, Oregon $ 3,374.80 


“ “ ‘ 


10-18-72 7,644 ved ae 3,225.77 
11-9-72 7,398 McKillip Bros. Meat Co. 3,107.16 
12-5-72 28,418 St. Paul, Oregon 11,761.03 


12-19-72 34,923 Ollie Welch Meat Co., Inc. 15,542.52 

2-14-73 1,132 Portland, Oregon 1,050.41 
Western Packing Company 

3-7-73 5,380 Seattle, Washington 2,475.40 
Western Packing Company 

2-14-73 2,510 Toppenish, Washington 1,469.80 


CONCLUSIONS 


By reason of the facts stated in Findings of Fact 2, 3, and 4 
herein, respondents have violated section 202(a) of the Act (7 
U.S.C. 192(a)). 


ORDER 


Respondent Zenner’s Meat Co., its officers, directors, agents, 
and employees, directly or through any corporate or other device, 
in connection with the operations.of respondent Zenner’s Meat 
Co., as a packer, and respondent George P. Zenner, Jr., in- 
dividually, in connection with operations as a packer, shall cease 
and desist from: 


(1) Issuing checks or drafts in payment for meat and meat food 
products purchased in commerce without having and maintaining 
sufficient funds on deposit in the bank account upon which they 
are drawn to pay such checks or drafts; 


(2) Failing to pay, when due, the full purchase price of meat 
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and meat food products purchased in commerce; and, 


(3) Purchasing meat and meat food products in commerce while 
the current liabilities of the party for whose account the purchases 
are made exceed the current assets of such party unless the full 
purchase price of the meat and meat food products is paid at the 
time of purchase. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon respondents. 


(No. 16,279) 


In re W. H. “‘Bitt’’ May Livestock Commission Co., Inc. P&S 
Docket No. 4973. Decided February 21, 1975. 


Accounts and records — failure to properly keep — Improper practices — per- 
mitting employee to purchase consigned livestock for his own account — pur- 
chasing consigned livestock for own account 


Where respondent violated the Act and regulations in the keeping of its accounts 
and records, and in the improper practices as found herein, respondent is 
ordered to cease and desist from such violations. 


Rodney Streff, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter called the Act. It was instituted by a 
complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture. The 
Complaint alleges that respondent has wilfully violated sections 
307, 312(a), and 401 of the Act (7 U.S.C. 208, 213(a), 221) and 
sections 201.57(a) and 201.60(a) of the regulations (9 CFR 
201.57(a) and 201.60(a)). 


Copies of the complaint and the Rules of Practice governing 
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proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by Respondent’s failure to file an answer, are 
adopted and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to 
Section 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c) as amended). 


FINDINGS OF FACT 


1. (a) W. H. “Bill’”» May Livestock Commission Co., Inc., 
hereinafter referred to as the respondent, is a corporation with its 
principal place of business located at ‘The Oklahoma National 
Stockyards, Oklahoma City, Oklahoma, a posted stockyard under 


and subject to the provisions of the Act, hereinafter referred to as 
the stockyard. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for its own account and buying and selling 
livestock in commerce on a commission basis at the stockyard; 
and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy and sell livestock in commerce on a commission 
basis. 


2. Respondent, on or about the dates and in the transactions 
set forth below, during the period from May 1, 1973, through 
September 20, 1973, permitted Gerald Parkhurst, its salesman 
and starter, to purchase, for his account or an account in which he 
had an ownership interest, livestock which had been consigned to 
it for sale on a commission basis. 


Date of Purchase No. of Head Amount 
5-17-73 14 $ 4,160.27 
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Date of Purchase No. of Head Amount 


6-7-73 67 17,115.57 
6-7-73 10 1,981.51 
6-18-73 9 2,082.50 
7-2-73 , 10 2,000.00 
8-16-73 25 7,960.03 


3. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, purchased, for its speculative 


account in the name of May T, livestock which had been con- 
signed to respondent for sale on a commission basis. 


Date of Purchase No. of Head Amount 
5-24-73 20 $ 5,504.23 
6-26-73 3 465.00 
6-26-73 12 2,389.08 
7-10-73 12 2,512.86 
8-2-73 18 4,685.53 
8-16-73 42 10,803.76 
9-20-73 66 12,844.85 


4. Respondent, in connection with its business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in its business as a 
dealer under the Act in that respondent failed to keep and 
maintain purchase and sales invoices and a livestock inventory. 


CONCLUSIONS 


By reason of the facts found in Findings of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the Act 
(7U.S.C. 208, 213(a)), and sections 201.57(a) and 201.60(a) of the 
regulations (9 CFR 201.57(a) and 201.60(a)). 


By reason of the facts found in Findings of Fact 3 herein, 
respondent has wilfully violated section 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)) and sections 201.57(a) and 201.60(a) of the 
regulations (9 CFR 201.57(a) and 201.60(a)). 


By reason of the facts found in Findings of Fact 4 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


ORDER 


Respondent, its officers, agents, and employees, directly or 
through any corporate or other device, in connection with 
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respondent’s livestock operations under the Act, shall cease and 
desist from: 


1. Permitting its salesmen and starter, or any other employees 
engaged in the actual conduct of auction sales, to purchase 
livestock out of consignments for any purpose for their own ac- 
count; and 


2. Permitting any officer, agent or employee of the respondent 
to purchase consigned livestock for respondent’s or their own 
speculative account. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in its 
business as a dealer subject to the Act including, all purchase and 
sales invoices and a livestock inventory. 


This order shall be effective from the sixth day after the 
Decision and Order become final.* Copies hereof should be served 
upon the parties. 


Pursuant to the amended Rules of Practice governing 
procedures under the Packers and Stockyards Act, this Decision 
and Order become final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in Sections 202.16 
and 202.18 of the Rules of Practice as amended. 


(No. 16,280) 


In re GEorGE TownsEND and Mrs. J. A. TownsenpD. P&S Docket 
No. 4858. Decided February 24, 1975. 


Order vacating Initial Decision and remanding case for further proceedings 
Hugh A. Stowe, for complainant. 


Wayne M. Graham, Kansas City, Mo., for respondent. 
Harry S. McAlpin, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


*The Decision and Order became final February 21, 1975. — Ed. 
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This is an administrative disciplinary proceeding under Title 
III of the Packers and Stockyards Act, 1921, as amended and 
supplemented (7 U.S.C. 181 et seqg.), in which the Chief 
Administrative Law Judge, Harry S. McAlpin (now retired), filed 
an initial decision and order on January 2, 1975. The order 
required the respondents to cease and desist from weighing 
violations and suspended their registration under the Act for a 
period of 30 days. 


The complainant appealed to the Judicial Officer on January 
31, 1975. Oral argument before the Judicial Officer was requested 
by complainant, but that request is denied because the single 
issue involved on appeal is so clearly settled that no useful 
purpose would be served by oral argument. Final administrative 
authority to decide cases under the Act has been delegated to the 
Judicial Officer (37 F.R. 28475; 38 F.R. 10795).' 


The complainant’s appeal is limited to that part of the Chief 
Judge’s decision in which he denied complainant’s motion to 
reopen the hearing and to join Madison Stockyards, Inc., as a 
respondent. The complaint sought ‘to introduce evidence to 
establish that said corporation is merely a sham device initiated 
by respondents [after the hearing was completed in this case] to 


circumvent any order entered against them in this proceeding”’ 
(Appeal, p. 2). 


The Chief Judge denied the motion on the grounds that it 
‘“‘would be a denial of due process to belatedly make the newly 
created corporation a party to a proceeding involving alleged 
violations occurring prior to existence of the corporation”’ (Initial 
Decision, p. 4). That ruling was plainly erroneous. It is settled 
that, where appropriate, the corporate veil may be pierced and an 
order may apply to a new corporation which was not in existence 
at the time of the violations. Capitol Packing Company v. United 
States, 350 F.2d 67, 77 (C.A. 10); In re W. I. Bowman, 23 
Agriculture Decisions 1074, 1089-1090 (1964), affirmed sub nom. 
Bowman v. United States Department of Agriculture, 363 F.2d 


1. The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g) and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department's first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department's regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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81, 84-86 (C.A. 5); In re Floyd Boles, 27 Agriculture Decisions 
1099, 1100-1102 (1968). See, also, Bruhn’s Freezer Meats v. 
United States Department of Agriculture, 438 F.2d 1332, 1343 
(C.A. 8); Sebastopol Meat Company v. Secretary of Agriculture, 
440 F.2d 983 (C.A. 9). 


Accordingly, this case should be remanded to the Chief 
Administrative Law Judge to add the Madison Stockyards, Inc., 
as a respondent, and to receive evidence with respect to whether 
the order issued in this case should apply to the Madison 
Stockyards, Inc. In this respect, any evidence as to a prior history 
of evasion of orders by the individuals involved in this proceeding 
or persons who have been associated with them in the operation of 
the stockyard involved in the present proceeding would, of course, 
be relevant. 


Since this case has been delayed because of an erroneous ruling 
by the Chief Judge, it should be expedited insofar as practicable. 


A recent development in another case under this Act makes it 
desirable to clarify the effective date of suspension orders issued 
under the Act. It has always been the intention of the Department 
that suspension periods should be effectively served by the 
respondents. A suspension order should not be circumvented by 
any means or device whatever. The effective dates set forth in the 
orders are intended to be complied with by the respondents. But if 
by any means or device the suspension period is not effectively 
served, and a Court Order is necessary to enforce the order, the 
Department’s orders were not intended to prevent the Court from 
fixing the appropriate beginning date for the suspension period, 
even though it is different from that originally proposed by the 
Department. Accordingly, the order issued in. this case and all 
future orders issued under the Act should contain express 
language in this respect. Specifically, the suspension order in this 
case and all future cases under the Act should provide, e.g., as 
follows: 


The suspension provision of this order shall become effective on the ___ 
day after service thereof on the respondent; Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date of 
the beginning of the suspension period (or the part thereof not effectively 
served) shall be the date fixed by a court of competent jurisdiction which 
issues an appropriate order with respect thereto. 


This is not intended as a change of procedure but merely to spell 
out in detail the policy which has always been intended in orders 
issued under the Act. 
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ORDER 


The initial decision and order filed by the Chief Administrative 
Law Judge in this proceeding on January 2, 1975, is vacated and 
the proceeding is remanded to the Chief Administrative Law 
Judge for the purpose of joining the Madison Stockyards, Inc., as 
a respondent and receiving evidence with respect to whether the 
order in this proceeding should apply to the Madison Stockyards, 
Inc. A supplemental initial decision relating to this issue, and an 
appropriate order, should be filed in this proceeding as soon as 
practicable. 


(No. 16,281) 


In re SmitH WALLER and C. R. “Bos’’ Younc. P&S Docket No. 
4961. Decided February 24, 1975. 


Hugh A. Stowe, for complainant. 
Harold B. Stone, Knoxville, Tenn., for respondents. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


DECISION AND ORDER 


[This initial decision by the Administrative Law Judge became final when the 
Judicial Officer filed an Order (which follows this decision) granting the respond- 
ent’s motion to withdraw his appeal on the condition that this case is not to be 
regarded as a precedent in any future proceeding. ] 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title III of the Packers 
and Stockyards Act, 1921, as amended and supplemented (7 USC 
181 et seq.) hereinafter referred to as the Act. It was instituted by 
a complaint filed on August 23, 1974 by the Administrator of the 
Packers and Stockyards Administration of the United States 
Department of Agriculture. 


The complaint alleges that Respondent Waller is an individual 
registered with the Secretary of Agriculture as a marketing 
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agency to sell livestock in commerce, and as a dealer to buy and 
sell livestock in commerce and engaged in the business of selling 
livestock on a commission basis. It also alleges that Respondent 
Young had power of attorney to act for Respondent Waller in the 
management of his business, and at all times material to the 
complaint did manage and control said operations; and that 
respondents engaged in the business of conducting and operating 
the Plateau Livestock Exchange, a posted stockyard under and 
subject to the provisions of the Act. It charges, in part, that the 
services of Respondent Young were utilized as manager of said 
stockyard during the period from July 1, 1972, through 
September 20, 1972, in spite of the fact that Respondent Young 
was also an officer-owner of a corporation engaged in the business 
of buying and selling livestock in commerce and a dealer within 
the meaning of the Act. It further charges that respondents 
issued buyers invoices, pen sheets and accounts of sale which 
failed to show the true and correct names of the purchasers of 
consigned livestock, copies of which were retained as part of their 
records; and that respondent Young purchased livestock, which 
had been consigned to respondents for sale on a commission basis, 
for his own speculative account and permitted other employees of 
the stockyard to also purchase such livestock for their own 


accounts. Such acts are alleged to constitute unfair and deceptive 
practices in violation of the Act, and in violation of sections of the 
regulations promulgated under the Act. 


The respondents filed an answer to the complaint on July 29, 
1974, admitting allegations of paragraph I concerning Respond- 
ent Waller, but denying those concerning Respondent Young, 
admitting paragraph II except that part alleging utilization of 
Respondent Young as manager; admitting that their records 
showed information alleged in paragraphs III and IV but denying 
and controverting the interpretations and conclusions drawn 
therefrom by the complainant; and admitting the allegations of 
paragraph V, VI and VII, and denying those of paragraphs VIII 
and IX. 


Hugh A. Stowe, Esq., of the Office of General Counsel, United 
States Department of Agriculture, Washington, D.C., appeared 
for the complainant. Harold B. Stone, Esq., of Knoxville, 
Tennessee, appeared for the Respondents. 


A prehearing conference was held in Knoxville immediately 
preceding the oral hearing on October 9, 1974. Sworn testimony 
and documentary evidence were received at the hearing and made 
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a part of the record. Pursuant to timely notice to counsel for the 
parties, proposed findings of fact, conclusions and order were 
tendered by the complainant and respondents, and oral 
arguments were made at close of the testimony. A decision was 
rendered by the judge from the bench, reported in the transcript, 
subject to corrections by the judge, to become valid upon service 
upon the parties by the Hearing Clerk of the Department. The 
corrected decision and order are as follows: 


FINDINGS OF FACT 


After careful consideration of the entire record, including the 
proposed Findings of Fact submitted by each of the parties, and 
based upon that evidence determined to be most credible and 
persuasive, and upon the admissions and stipulations of the 
parties, the reasonable inferences drawn therefrom, and the 
pertinent and applicable law, we make the following specific 
findings of fact: 


1. Smith Waller, hereinafter individually referred to as 
Respondent Waller, is an individual doing business as Plateau 
Livestock Exchange with his principal place of business located in 
Crossville, Tennessee. 


2. Respondent Waller, at all times material herein, was 
engaged in the business of conducting and operating the Plateau 
Livestock Exchange stockyard, a stockyard posted under and 
subject to the provisions of the Act. 


3. Respondent Waller is, and at all times material herein, was 
registered with the Secretary of Agriculture as a market agency to 
sell livestock in commerce, and as a dealer to buy and sell 
livestock in commerce, and engaged in the business of selling 
livestock on a commission basis at the stockyard. 


4. C. R: ‘“‘Bob’’ Young, hereinafter referred to as Respondent 
Young, in an individual capacity, is, and at all times material 
herein was, an officer-owner of Young Livestock Co., Inc., 
Knoxville, Tennessee, a corporation engaged in the business of 
buying and selling livestock in commerce and a dealer within the 
meaning of the Act, and respondents had knowledge of the fact 
that Young Livestock Co., Inc., was engaged in buying and 
selling livestock as a dealer at the stockyard. 


5. During the period from July 1, 1972, through September 30, 
1972, Respondent Young had a power of attorney to act for 
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Respondent Waller. At the times material herein, we find that 
Respondent Young was permitted to perform some services and 
duties in connection with the furnishing of services by the market 
on behalf of Respondent Waller, albeit he was not paid for his 
services nor did he carry any title. We find the evidence 
insufficient, however, to support a finding that Respondent 
Young was the manager or in charge of the operation of the 
Plateau Livestock Exchange. 


6. Respondent Waller, on or about the dates and in the 
transactions set forth in paragraph III of the complaint, issued 
and/or was responsible for those employees who did issue buyer’s 
bills and accounts of sale designating the buyer of livestock by the 
name ‘“‘Young’”’ with an accompanying number, and by a symbol 
“Y’’ coded to mean “Young Livestock Co., Inc, respectively. 
Respondent’s delivery sheets and receipts and bank deposit slips 
show the livestock was delivered to and paid for by other different 
persons as alleged in the complaint, who in the complaint are 
identified as ‘“‘actual buyers’’. 


7. Respondent Waller, or or about the dates and in the 
transactions set forth in paragraph IV of the complaint, 
submitted and/or was responsible for the submission by his 
employees, of accounts of sale to consignors of livestock 


designating the buyer of such livestock by code letter or 
abbreviation to be certain parties who were different from the 
actual buyers as shown by respondent’s records of who paid for 
and took delivery of the livestock sold. 


8. From the exhibits taken from respondent’s records showing 
deductions credits and bank deposit credits, we find that the 
actual buyers at the stockyard’s auction sales of the livestock in 
the transactions referred to in Findings 6 and 7 above were as 
alleged in the complaint in paragraphs III and IV under the 
columns captioned ‘‘Actual Buyer’’, and such actual buyers are 
different from the buyers designated otherwise in respondent’s 
records. 


eé ” 


9. The designations “‘y’’, ‘‘Young”’ or ‘‘Marney”’ were used on 
buyers’ bills, accounts of sale and pen sheets instead of the actual 
buyers’ names admittedly in order to circumvent State 
regulations or requirements that all swine consigned for sale, 
unless specifically excepted, move directly to slaughter. The use 
of such designations indicated to state inspectors sale had been 
made to livestock dealers known to be acceptable as buyers for 
slaughter. 
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10. In view of our Finding No. 5, above, that Respondent Young 
was not an officer or employee of Respondent Waller’s stockyard, 
nor in charge of its operations, we find that his purchases made at 
the said stockyard were not, per se, a violation of the Act. 


11. On or about the dates and in the transactions set forth in 
paragraph VI of the complaint, Respondent Waller, by admission 
in his answer, permitted the auctioneer, Charles Pullum, to 
purchase for his own account livestock which had been consigned 
to respondent for sale on a commission basis. 


12. On or about the dates and in the transactions set forth in 
paragraph VII of the complaint, Respondent Waller permitted the 
sales clerk, L. B. Mitchell, who performed duties of responsibility 
in connection with the conduct of the auction sales, to purchase 
for his own account livestock which had been consigned to 
respondent for sale on a commission basis, as admitted in 
respondent’s answer. 


13. On March 17, 1965, Respondent Waller received a notice by 
certified letter from the Packers & Stockyards Division placing 
him on notice that among other things section 401 of the Act 
required him to keep such accounts and records as would fully and 
correctly disclose all transactions involving his business; that 
section 201.57 of the regulations prohibited owners or employees 
from purchasing livestock from the consignments for resale for 
their own speculative accounts; and that accounts of sale issued to 
consignors, and invoices issued to buyers should properly show 
the complete name of the buyer. Said letter was signed for by 
Respondent Waller on March 20, 1965. It is to be noted here, 
however, that we make no finding that any of the employees 
purchased livestock from consignment for resale for their own 
speculative account, as there is no proof in the record of such 
speculation. 


14. On December 6, 1966, Respondent Waller was sent a letter 
by the Packers & Stockyards Division informing him that the 
following practices, among others, were in violation of the Act: (1) 
permitting owners, officers and employees to purchase livestock 
from consignments for speculative purposes; (2) issuing accounts 
of sale to consignors which failed to show the true names of the 
buyers, consignors, and proper marketing costs; and (3) failing to 
maintain sufficient books and records to reflect properly the 
record of purchase and sale of livestock, and to properly maintain 
records of livestock transactions purchased in support of the 
market. 
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15. On February 2, 1971, Respondent Waller was sent a letter 
by the Packers & Stockyards Administration informing him that 
certain practices being engaged in at his market were in violation 
of the Act, and that, among other things, the full and true name 
of the buyer should be shown on the accounts of sale and purchase 
invoices. 


16. The relevant statutes and regulations involved are Section 
307(a), 312 and 401 of the Act (7 USC 208(a), 213 and 221); and 
Sections 201.43(a), 201.57(a), 201.66(b) of the regulations (9 CFR 
201.43(a), 201.57(a), and 201.66(b)). 


CONCLUSIONS 


Based upon the aforesaid Findings of Fact, which are supported 
by the evidence of record, it is our conclusion that the Respondent 
Waller has wilfully violated provisions of the Packers & 
Stockyards Act and sections of the regulations promulgated 
thereunder; but complainant has failed to establish that Respond- 
ent Young was the manager or employee of Respondent Waller’s 
Plateau Livestock Exchange. 


Respondent’s contention that there was a lack of wilfulness in 
permitting the auctioneer to purchase consigned livestock is 
disallowed. Our finding of wilfulness in connection with such 
violations is based upon the fact that Respondent Waller, on at 
least three previous occasions, had been given warning about 
alleged similar violations. His defense or answer that he thought a 
person, even an auctioneer, could buy consigned livestock if he 
was going to keep it for six weeks is not tenable. While the excuse 
is not tenable, it does indicate, however, that in permitting him to 
make such purchases, even though under a misinterpretation of 
the law, it was done knowingly. Actions done knowingly, under 
interpretations of wilfulness as found in many Agriculture 
Decisions, are wilful. To respondent’s further contention that the 
regulations prohibiting purchases of consigned livestock by an 
auctioneer pertains only to purchases made while the auctioneer 
actively is engaged in conducting an auction sale is given no 
weight. There is no such restriction on the prohibition in the 
regulations, and it a mite difficult to imagine how such an actively 
engaged auctioneer would work in his bid with his auctioneer’s 
chant. 


It is further contended by respondent that when questions were 
raised about the violations, which respondent has referred to as 
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technical, they immediately were stopped. This contention is not 
adequately supported by the evidence in light of the previous 
notices about similar complaints or alleged violations given to 
Respondent Waller in 1965, 1966 and 1971. Despite any current 
abstention from any such violations we are constrained to 
conclude that the violations that occurred as alleged in the 
complaint must be adjudged wilful. 


Complainant’s contention that Respondent Young, as manager 
of Plateau Livestock Exchange, should be found in violation of 
the Act falls because of our finding that there is insufficient 
evidence in the record in support thereof. Otherwise, most of 
complainant’s proposed findings and conclusibns have been found 
basicly sound and adapted or adopted in this decision. All other 
contentions, arguments and proposals of the parties presented for 
the record have been considered and found unpersuasive, or 
unfounded. Whether or not specifically mentioned herein, to the 
extent that they may be inconsistent with this decision, they are 
denied. 


Based upon the Findings of Fact and Conclusions herein, we 
further conclude that Respondent Waller has wilfully violated 
Sections 307(a), 312 and 401 of the Act, and Sections 201.43(a), 


201.57(a), and 201.66(b) of the regulations promulgated 
thereunder; and that Respondent Young has committed no 
violations as alleged. The following Order therefore is entered: 


ORDER 


A. As to Respondent Young, the complaint is dismissed. 


B. As to Respondent Waller, in connection with his livestock 
operations subject to the Act, it is ordered that he shall cease and 
desist from: 


1. Employing or permitting the use of the services of any 
person engaged in buying livestock as a dealer or market agency 
in connection with the selling services at his stockyard, or any 
employee of such person; 


2. Permitting auctioneers or other employees of respondent 
engaged in the actual conduct of auction sales to purchase 
livestock out of consignment for any purpose for their own ac- 
count or the account of others; 


3. Issuing accounts of sale which fail to show the true and 
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correct name of the buyer of consigned livestock; and 


4. Issuing purchase invoices and pen sheets which fail to 
show the true and correct name of the purchaser of consigned 
livestock. 


C. Respondent Waller shall keep accounts and records and 
memoranda which fully and correctly disclose all transactions 
involved in his business as a marketing agency subject to the Act, 
including true and correct accounts of sale, buyers bills and pen 
sheets and records showing credit arrangements with buyers. 


D. Respondent Waller is suspended as a registrant under the 
Act for a period of 15 days. 


This Decision and Order, which originally was made from the 
bench at close of the oral hearing on October 10, 1974, shall 
become valid as corrected and revised when served upon the 
parties by the Hearing Clerk of the United States Department of 
Agriculture. It shall become effective on the 10th day after it 
becomes final.* Under the Rules of Practice governing these 
proceedings, this Decision and Order will become final without 
further proceedings 35 days after service hereof upon the parties, 
unless appealed to the Secretary within 30 days after service. 


(No. 16,282) 


In re SmitH WALLER and C. R. ‘“‘Bos’’ Younc. P&S Docket No. 
4961. Decided February 24, 1975. 


Order granting motion to withdraw appeal 


Hugh A. Stowe, for complainant. 
Harold B. Stone, Knoxville Tenn., for respondent. 
Harry S. McAlpin, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


On December 2, 1974, the respondent Smith Waller filed an 
appeal to the Judicial Officer from the initial decision filed herein 
on October 30, 1974, by Chief Administrative Law Judge Harry 


*The Decision and Order became final February 24, 1975. — Ed. 
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S. McAlpin. Final administrative authority to decide cases under 
the Packers and Stockyards Act has been delegated to the 
Judicial Officer (37 F.R. 28475; 38 F.R. 10795).! 


The respondent Smith Waller filed a motion on February 7, 
1975, to withdraw its appeal in this case. The complainant filed a 
reply on February 24, 1975, in which it states that it does not 
object to the withdrawal of the appeal. 


The rules of practice do not permit a party to withdraw an 
appeal as a matter of right.’ In considering whether to grant a 
motion to withdraw an appeal, the Judicial Officer must consider 
the public interest. I do not have knowledge as to all of the 
relevant circumstances in this case and, therefore, I am relying on 
the complainant’s view that permitting the respondent to 
withdraw his appeal is in the public interest. However, since (i) 
the respondent contends that the initial decision filed herein is 
erroneous, in part, (ii) the complainant admits in its reply to the 
respondent’s appeal that the decision is erroneous, in part, and 
(iii) my own preliminary study of the case indicates not only that 
the decision is erroneous in serious respects but, also, that 
important, relevant evidence was erroneously excluded by the 
Chief Judge (now retired), the motion to withdraw the appeal can 
appropriately be granted only on the condition that the case is not 
to be regarded as a precedent in any future proceeding before the 
Department. Accordingly, it will be so ordered. 


ORDER 


The Respondent Smith Waller’s motion to withdraw his appeal 
to the Judicial Officer in this proceeding is granted, and the initial 
decision filed in this case shall be the final decision herein; 
Provided, however, that this case is not to be regarded as a 


1. The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 


2. Cf. Blaise D'Antoni & Associates, Inc. v. Securities & Exch. Com'n., 289 


F.2d 276, 277 (C.A. 5), petition for rehearing denied, 290 F.2d 688, certiorari 
denied, 368 U.S. 899. 
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precedent in any future proceeding before the Department. The 
cease and desist provisions of the Order issued by the Chief 
Administrative Law Judge on October 30, 1974, shall be effective 
upon the service of this Order on the respondent Smith Waller. 
The suspension provisions of such Order shall be effective on the 
20th day after such service. 


(No. 16,283) 


In re Cuatom Livestock Auction Corporation. P&S Docket No. 
5046. Decided February 25, 1975. 


Consent order — Sanction 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations in failing to comply with the bonding 
requirements thereof. Respondent is suspended as a registrant under the 
Act until in full compliance with the bonding requirements. 


John E. Ford, for complainant. 
Michael Onderdank, Chatom, Ala., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
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respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Chatom Livestock Auction Corporation, herein referred 
to as the respondent, is a corporation with its principal place of 
business located at Highway 56 West, Chatom, Alabama 36518. 


(b) Respondent is and at times material herein was: 


(1) Engaged in the business of conducting and operating 
Chatom Livestock Auction Corporation Stockyard, Chatom, 
Alabama, posted under and subject to the Act, hereinafter 
referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Based on the volume of business reported by the firm as a 
market agency during the period August 1, 1973, through July 


31, 1994, respondent was required under the Act and the 
regulations, to increase from $12,000.00 to $26,000.00 the amount 
of bond or bond equivalent maintained to secure the performance 
of its market agency obligations. Respondent was notified by 
Certified Mail on or about August 15, 1974, that if it continued its 
livestock operations without adequate bond coverage as required 
under the Act and the regulations, it would be in violation of 
section 312 of the Act and sections 201.29 and 201.30 of the 
regulations promulgated thereunder. Notwithstanding such 
notice, respondent has continued to engage in the business of a 
market agency, selling on a commission basis, without furnishing 
the required additional bound coverage. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30.). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below, and the complainant has recommended 
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that such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, succes- 
sors and assigns, directly or through any corporate or other 
device, in connection with respondent’s operations under the Act, 
shall cease and desist from engaging in business in commerce in 
any capacity for which bonding is required under the Act and the 
regulations without filing and maintaining a reasonable bond or 
its equivalent, as required under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until it 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such 
requirements, a supplemental order will be issued in this 
proceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 16,284) 


Tom Foster, Louis Micuner, and Morris MicHNerR d/b/a Art- 
WATER Livestock Auction Company v. A. C. REUSCHER 
d/b/a H. H. Cattite Company. P&S Docket No. 5082. 
Decided February 25, 1975. 


Default order 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Complainants pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), 
instituted by the filing of a complaint on February 15, 1974. 
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By such complaint, complainants claimed reparation in the 
amount of $2,976.48, from respondent, alleging in substance that 
respondent had bought cattle from complainants for $35,208.66, 
that sight drafts had been sent by complainant to obtain payment 
for said cattle, which drafts were dishonored on or about 
November 30, 1973, that respondent had sold certain cattle 
through complainants on November 23 and November 30, 1973, 
the net proceeds of which sales, amounted in sum to $32,232.18, 
leaving $2,976.48 owing from respondent to complainants. 


Copies of the complaint and of the investigation report prepared 
by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to the rules of 
practice (9 CFR 202.40), were served on the respondent on 
November 29, 1974. A copy of the investigation report was served 
on the complainants on November 25, 1974. 


At the time of service of the copies of the complaint and the 
investigative report, the respondent was notified that an answer 
thereto should be filed within 20 days after such service and that 
failure to file an answer would be deemed an admission of the 
allegations contained in the complaint, and the case file would be 
forwarded to the Office of the Secretary for the issuance of a 


default order without oral hearing, as provided in the rules of 
practice at 9 CFR 202.41(d). No answer was filed by respondent. 


The failure of respondent to file an answer within the specified 
time limit is deemed an admission of the allegations of the 
complaint (9 CFR 202.41(c) and (d)). Thus, respondent is deemed 
to have admitted in substance that, acting as a dealer as defined 
in the Act, he purchased livestock on the following dates, in the 
following amounts: 


Date Number Amount 
October 26, 1973 36 head $ 8,703.40 
November 2, 1973 44 “ 9,990.34 
November 9, 1973 | 3,750.00 
November 16, 1973 40 “ 10,111.63 
November 23, 1973 12 * 2,653.29 
Totals 148 $35 ,208.66 


from complainants, on Atwater Livestock Auction Co., a posted 
stockyard subject to the Act, thus in commerce, and in payment 
therefor issued drafts which were not honored. 


Respondent is also deemed to have admitted in substance that 
he sold certain cattle through complainants on November 23 and 
November 30, 1973, for a net proceeds of $32,232.18, which 
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complainants withheld. 


We are without basis to conclude that we have jurisdiction to 
issue a reparation order based on the earlier transactions, which 
occurred more than 90 days before the date of filing of the 
complaint. 


The complaint having been filed on February 15, 1974, only the 
November 16 and November 23 transactions, enumerated above, 
are within 90 days of the date of filing of the complaint. Those two 
transactions amount in sum to $12,764.92. 


It would not be just to give respondent credit for all of the 
$32,232.18 withheld by complainants, against the $12,764.92, 
owed on account of the November 16 and 23 transactions, since 
facts which respondent is deemed to have admitted show that 
respondent was justly indebted to complainants for more than the 
$12,764.92 as a result of the earlier transactions, enumerated 
above. Clearly, a balance was due on November 30, 1973, from 
respondent to complainants, of $2,976.48. See C. B. Farms v. 
Central and Reiser, 32 A.D. 164 (1973). 


Records of the Packers and Stockyards Administration, of 
which official notice is taken, show that complainants have 


received $461.35 pro rata distribution of the proceeds of respond- 
ent’s bond. 


Respondent will be ordered to pay $2,515.13 balance due to 
complainants. 


It has been held that a dealer is subject to the jurisdiction of the 
Secretary under the reparation provisions of the act. John F. 
Lizer v. Lowell W. Peters, 29 A.D. 402 (1970). 


Failure to pay in connection with purchase of livestock in 
commerce has been held to constitute an unjust practice in 
violation of the Act on the basis of which reparation may be 
awarded. Jackson v. Carte and Whitt, 32 A.D. 1129 (1973). 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 37 F.R. 28475, as authorized by Act of April 4, 1940, 
54 Stat. 81,7 U.S.C. 450c-450g. See also Reorganization Plan No. 
2 of 1953 (5 U.S.C., 1970 ed., Appendix p. 550). It constitutes ‘‘an 
order for the payment of money”’ within the meaning of section 
309(f) of the Act (7 U.S.C. 210). 


That section provides that if respondent A. C. Reuscher does 
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not comply with this order within the time limit in this order, 
complainants may within one year of the date of this order file in 
the district court of the United States for the district in which 
they reside or in which is located the principal place of business of 
the respondent, or in any State court having general jurisdiction 
of the parties, a petition setting forth briefly the causes for which 
they claim damages and this order in the premises.* That section 
further provides that such suit in the district court shall proceed 
in all respects like other civil suits for damages except that the 
findings and orders herein shall be prima facie evidence of the 
facts herein stated, and the petitioners shall not be liable for costs 
in the district court nor for costs at any subsequent stage of the 
proceedings unless they accrue upon their appeal. That section 
further provides that if the petitioners finally prevail they shall be 
allowed a reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit. 


On applications for reopening hearings, for rehearings or 
rearguments of proceedings, or for reconsideration of orders, see 9 
CFR 202.57 and 202.21. 


On respondent’s right to judicial review hereof see Maly 
Livestock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 
(8 C., 1971). On complainants’ right to judicial review hereof, see 
United States v. I.C.C., 337 U.S. 426. 


ORDER 


Within 30 days from the date of this order, respondent A. C. 
Reuscher shall pay to complainants Tom Foster, Louis Michner, 
and Morris Michner the sum of $2,515.13 plus interest thereon at 
the rate of 8 % per annum from November 23, 1973 until paid. 


Copies hereof shall be served on the parties. 


*It is requested that copies of all pleadings filed by any party in any such suit, be 
filed with the Hearing Clerk, United States Department of Agriculture, 
Washington, D.C. 20250, for inclusion in the file on this reparation proceeding. 
It is further requested that if the construction of the Act or the jurisdiction to 
issue this order becomes an issue in any such suit, prompt notice of such fact be 
given to the Office of the General Counsel, United States Department of 
Agriculture, Washington, D.C. 20250. 
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TERMINATION OF SUSPENSION 


(No. 6,285) 
In re Bitutre Carnes. P&S Docket No. 4791. In supplemental 


order issued February 3, 1975, by Donald A. Campbell, 
Judicial Officer. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 16,286) 


Ropney A. Sxooc v. Tuomas E. Topp and BENNET CoMMISSION 
Company, Inc. P&S Docket No. 4944. In order issued Febru- 
ary 13, 1975, by Donald A. Campbell, Judicial Officer. 


ORDER VACATING STAY ORDER 
(No. 16,287) 
In re TRENTON Livestock, Inc. P&S Docket No. 4678. In order 


issued February 27, 1975, by Donald A. Campbell, Judicial 
Officer. 
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AGRICULTURE DECISIONS 


Perishable Agri. Commodities Act, 1930 — Cont. 


ZotteR Distriputinc Inc. v. Maure Sortt Company. 
PACA Docket No. 2-3587. Stay order pending 
issuance of further order ah diated oe Be 


COURT DECISION 


Epwarp Mitton Ha.t,d/b/a Dix1e Brokerace CoMPANY 
v. Mission Suppers, Inc. D.C.W.D. Tenn. Affirm- 
ing Judicial Officer’s decision (33 A.D. 499) . 


(No. 16,288) 


In re Ev MaysBerry JoHNSON City Propuce Co., Inc. PACA 
Docket No. 2-3453. Decided February 1, 1975. 


Purchase prices — failure to pay promptly and in full — Wilful, flagrant and 
repeated violations — Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing 
to pay promptly and in full for perishable, agricultural commodities pur- 
chased and received in commerce from 62 sellers as found herein, the facts 
and circumstances of such violations shall be published. 


George S. Whitten, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a Complaint filed on August 7, 1974, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
the Complaint that respondent purchased, received in interstate 
commerce, and accepted 173 lots of fruits and vegetables, all 
being perishable agricultural commodities, from 62 sellers, but 
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failed to make full payment promptly of the agreed purchase 
prices to the sellers in the amount of $223,087.93. 


A copy of the Complaint was served upon respondent on 
August 12, 1974, which Complaint has not been answered. The 
time for filing an answer having run, and upon the motion of the 
complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or 
hearing, pursuant to section 47.30(c) of the rules of practice (7 
CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Ed Mayberry Johnson City Produce Co., Inc., 
is a Tennessee corporation, whose last known mail address is Box 
3810 C. R. S., Johnson City, Tennessee 37601. 


2. Pursuant to the licensing provisions of the Act, license No. 
740166 was issued to respondent on July 27, 1973. This license 
terminated on July 27, 1974, when respondent failed to pay the 
required annual license fee. 


3. As set forth more fully in paragraph 3 of the Complaint, 


during the period June 1973, through January 1974, respondent 
purchased, received, and accepted 173 lots of fruits and 
vegetables, all being perishable agricultural commodities, in 
interstate commerce, from 62 sellers, but failed to make full 
payment promptly of the agreed purchase prices totalling 
$223 ,087.93. 


CONCLUSIONS 


Respondent’s failures to make full payment promptly with 
respect to the 173 transactions, as set forth in Finding of Fact No. 
3 and paragraph 3 of the Complaint, constitute willful, flagrant, 
and repeated violations of section 2 of the Act (7 U.S.C. 499b), for 
which the order below is issued. 


ORDER 


The facts and circumstances of respondent’s violations of the 
Act shall be published. 


This order shall become final 35 days after service hereof, unless 
appealed to the Secretary within 30 days, as provided in the Rules 
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of Practice applicable to these proceedings. 


This order shall take effect on the eleventh day after this 
decision becomes final.* 


Copies hereof shall be served upon the parties. 


(No. 16,289) 


In re GeorceE F. Papekenand Naa M. Gassis, Co-partners d/b/a 
Royat Meton Company. PACA Docket No. 2-3462. Decided 
February 1, 1975. 


Consignments — failure to account truly and correctly and to remit net 
proceeds — Agreed purchase prices — failure to pay promptly and in full — 
wilful, flagrant and repeated violations — Sanction 


Where respondents wilfully, flagrantly and repeatedly violated the Act in failing 
to account truly and correctly and to remit net proceeds on consignments, 
and to pay promptly and in full the agreed purchase prices in 17 trans- 
actions for perishable agricultural commodities purchased and received in 
commerce, the license of respondents as a registrant under the Act is re- 
voked. 


Gregg E. Radetsky, for complainant. 
Respondents pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a Complaint filed on August 27, 1974, by 
the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the Complaint that respondents received on con- 
signment five lots of melons, all being perishable agricultural 
commodities in interstate commerce, from a shipper, but failed to 
account truly and correctly and remit the net proceeds realized 
totaling $5,442.84. It also is alleged that respondents purchased, 


*The Decision and Order became final February 1, 1975. — Ed. 
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received, and accepted 17 lots of melons, all being perishable 
agricultural commodities in interstate commerce, from four 
sellers, but failed to make full payment promptly of the agreed 
purchase prices or adjusted purchase prices thereof to the sellers 
in the amount of $50,265.33. 


A copy of the Complaint was served upon respondent George F. 
Padeken on August 31, 1974 and upon respondent Nagi M. Gassis 
on August 29, 1974, which Complaint has not been answered. The 
time for filing an answer having run, and upon the motion of the 
Complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or 
hearing, pursuant to Section 47.30(c) of the Rules of Practice (7 
CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Royal Melon Company, is a partnership 
composed of George F. Padeken and Nagi M. Gassis, whose last 
known mail addresses are: Mr. George F. Padeken, 441 Larch 
Avenue South, San Francisco, California 94080, and Mr. Nagi M. 
Gassis, 3016 Sherman Street, Pittsburg, California 94565. 


2. Pursuant to the licensing provisions of the Act, license No. 
730835 was issued to respondents on January 17, 1973, has been 
renewed, and next is subject to renewal on or before January 17, 
1975. This license was suspended automatically at the close of 
business on February 26, 1974, pursuant to section 7 of the Act (7 
U.S.C. 499g) when respondents failed to pay a reparation award 
issued against it in PACA Docket No. 2-3206 (33 A.D. 248). As of 
this date, this license remains suspended. 


3. As set forth more fully in the Complaint, during the period 
of June and July, 1973, respondents received on consignment five 
lots of melons, all being perishable agricultural commodities, in 
interstate commerce, from a shipper, but failed to account truly 
and correctly and remit the net proceeds totaling $5,442.84. 


4. As set forth more fully in the Complaint, during June 1973, 
respondents purchased, received, and accepted 17 lots of melons 
all being perishable agricultural commodities in interstate 
commerce, from four sellers, but failed to make full payment 
promptly of the agreed purchase prices totaling $50,265.33. 


5. Three of the shippers and/or sellers listed in paragraphs 4 
and 5 of the Complaint filed formal reparation complaints against 
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respondents. As a result, the Judicial Officer issued reparation 
awards against respondents as set forth below: 
PACA 
Seller Docket No. Date Issued 


La Casita Farms, Inc. 2-3280 April 19, 1974 
Rio Grande City, Texas (33 A.D. 614) 


July 15, 1974 


Se) ae! $27,833.54 
J. S. McManus Produce Co 2.3272 March 27. 1974 $ 5,850.00 
Weslaco, Texas (33 A.D. 473) 


Gerald E. Mann 2-3206 January 21, 1974 $16,392.03 
McAllen, Texas (33 A.D. 248) 


*Order amending prior order. 


CONCLUSIONS 


Respondents’ failures to make full payment promptly with 
respect to the 22 transactions set forth in Findings of Fact Nos. 3 
and 4 and paragraphs 4 and 5 of the Complaint constitute wilful, 
repeated, and flagrant violations of section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


ORDER 


Respondents’ license is revoked. 


This Order shall become final on the 35th day after service 
hereof, unless appealed within 30 days to the Secretary as 
provided in the Rules of Practice applicable to these proceedings. 


This Order shall take effect on the 11th day after this Decision 
becomes final.* 


Copies hereof shall be served upon the parties. 


*The Decision and Order became final February 1, 1975. — Ed. 
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(No. 16,290) 


James Maccuiaroui d/b/a James Maccnuiaroir Fruit Co. v. 
Oasis Garpens, Inc. PACA Docket No. 2-3396. Decided 
February 4, 1975. 


Acceptance — by dominion over — Contract — failure to prove breach of — 
Reparation 


Where respondent accepted the grapefruit in issue herein, and failed to sustain 
its burden of proof of breach of contract by complainant, respondent is 
liable to complainant for the invoice price of such produce in the amount of 
$3,548.16, less freight costs of $761.70, for a total liability of $2,776.46 for 
which reparation is awarded. 


Complainant pro se. 
Dave Smith, Indio, CA, for respondent. 
Marshall Marcus, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $3,548.16, which 
amount is alleged to be due complainant in connection with the 
sale, in interstate commerce, to respondent, of one truckload of 
grapefruit. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon respondent which filed an answer thereto 
denying liability to complainant. 


Although the amount claimed as damages in the formal 
complaint exceeded $3,000.00, the parties waived oral hearing. 
Accordingly, the shortened method of procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, the parties were given an op- 
portunity to submit further evidence in the form of sworn 
statements; however, neither party did so. Neither party filed a 
brief. 


FINDINGS OF FACT 
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1. Complainant, James Macchiaroli, is an individual doing 
business as James Macchiaroli Fruit Co., whose address is P.O. 
Box 167, Higley, Arizona. 


2. Respondent, Oasis Gardens, Inc., is a corporation whose 
address is P.O. Box 1768, Indio, California. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On or about July 8, 1973, in the course of interstate com- 
merce, complainant sold to respondent one truckload of grapefruit 
consisting of 1008 cartons, at an agreed price of $3.52 per carton, 
f.o.b. Higley, Arizona, with the price of freight to be deducted 
from the invoice value of the shipment. 


4. Onor about July 9, 1973, complainant loaded the grapefruit 
in a Japan Lines container provided by respondent and shipped 
them by truck to Wilmington, California where the container was 
to be loaded on the Alaska Maru for shipment to Tokyo. The 
container was transported to Wilmington by Ellars, Inc., 
truckers. 


5. Upon arrival at Wilmington, California on July 10, 1974, the 
load was diverted, by respondent, to Oakland, California in order 
to meet the Alaska Maru which left Wilmington earlier that 
morning. 


6. The shipment was received by Japan Lines at Oakland at 
1:00 p.m. on July 11, 1973. On July 12, Pure Gold, Inc. respond- 
ent’s customer with regard to the shipment at issue here, had the 
grapefruit Federally inspected. The inspection revealed high 
temperatures up to 86°f, in the container, and the shipment was 
subsequently rejected. 


7. Freight charges of $761.70 were incurred in connection with 
this transaction. Respondent has paid no money to complainant 
in connection with the transaction involved herein. 


8. A complainant was received by the Department on January 
2, 1974, which was within nine months after the cause of action 
herein arose. 


CONCLUSIONS 


The evidence before us clearly indicates that the respondent 
exercised dominion over the grapefruit at issue here by diverting 
them from their original destination, Wilmington, California, to 
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Oakland, California in order to meet the Alaska Maru. Diversion 
constitutes acceptance under the regulations (7 CFR 47.20) (d) (d) 
(1). 


There is no dispute between the parties in connection with the 
terms of the sale, the date of the shipment or the date of arrival. 
However, respondent alleges that the grapefruit delivered were 
“Ruby Reds” instead of the white grapefruit contracted for. 
While the evidence on this point is in conflict, if we were to accept 
respondent's position that complainant breached the contract by 
shipping red grapefruit respondent has shown no damages 
resulting from such breach. Furthermore respondent’s customer, 
Pure Gold, Inc., rejected the grapefruit to Oasis Gardens, Inc., 
and respondent has shown no evidence as to the final disposition 
of the shipment at issue here. 


Since we have concluded, above, that respondent’s diversion of 
the grapefruit to Oakland, California constituted an acceptance, it 
is liable to complainant for the invoice cost of the shipment, or 
$3 ,548.16, less freight costs of $761.70, as per the parties original 
agreement, or a total of $2,776.46. Respondent’s failure to pay 
this amount is a violation of section 2 of the Act for which 
reparation should be awarded with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,776.46 with interest thereon 
at the rate of 8 % per annum from August 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,291) 


Mip-VA.LLEY Propuce Corp. v. VALLEY Packinc SERvIcE and/or 
J. M. Smucxer Co., trading as Ca.irorniaA Farm Propucts. 
PACA Docket No. 2-3036. Decided February 4, 1975. 


Order dismissing petition for reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 
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Richard Riley, Greenville, S.C., for complainant. 
Phillip M. Sachs, Santa Crus, Ca, for respondent Valley Packing Service. 
Bruce A. Richardson, Watsonville, CA, for respondent J. M. Smucker Co. 
t/a California Farm Products. 
Gregg E. Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) an 
order was issued on October 9, 1974, awarding reparation to 
complainant against respondent Valley Packing Service in the 
amount of $29,961.60, with interest. A copy of the order was 
served upon respondent Valley Packing Service on October 15, 
1974. This respondent filed a petition for reconsideration on 
October 21, 1974, which was within the 10-day period allowed by 
section 47.24 of the rules of practice. A supplement to the petition 
for reconsideration was filed with leave of the Department on 
November 12, 1974. 


Respondent, in its petition for reconsideration, contends that 
the order of October 9, 1974, was in error in several respects. 
Respondent first alleges that the Secretary was incorrect in 
requiring direct testimony of mailing of a letter in order to raise a 
presumption of receipt. Respondent cited case law to support the 
proposition that proof necessary to raise this presumption need 
not consist of positive testimony to the ultimate fact of mailing. 
Even if we adopted respondent’s contention, we still concluded in 
our order of October 9, 1974, that the letter was not received. 
Whether the evidence presented is sufficient to rebute the 
presumption of receipt is a jury question. McCaskey Register Co. 
v. Erffmeyer, 46 S.W .2d 256 (1932). We, as the trier of the facts, 
have concluded that the testimony of complainant denying receipt 
and the fact that the purported letter was not received at either of 
complainant’s offices is sufficient to rebut this presumption. 


Respondent’s next contention is that even if the presumption of 
receipt is rebutted, it did not fail, without reasonable cause (7 
U.S.C. 499b) to perform its duty as a broker, because in mailing 
the letter it did all that it could reasonably be expected to do. 
Even assuming that the letter was mailed (which respondent has 
not shown by direct testimony) the law requires that a counter 
offer be received in order to be effective and our finding, as stated 
above, was that there was no receipt of the counter offer. It is, 
therefore, our conclusion that respondent’s contention has no 
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merit. The broker’s memorandum of sale should have contained 
the condition of availability, and also respondent, who had 
frequent communications with complainant, had opportunity to 
mention that the contract was subject to availability but failed to 
do so. In addition, the purported letter of August 1 could have 
been mailed via certified mail return-receipt requested, or a 
telegram could have been sent. Accordingly, we were correct in 
concluding that the broker failed, without reasonable cause, to 
perform its duty of informing the parties of all the terms and 
conditions of the proposed contract. 


Respondent next contends that the measure of damages 
employed in the order was incorrect. Respondent states that use 
of the contract price as a measure of damages is incorrect because 
there was a finding that no contract existed. Although our use of 
the term contract price was incorrect, we conclude that the 
measure of damages is still accurate. Respondent sent a sales 
memorandum to complainant and often communicated with 
complainant, but at no time did it inform complainant that its 
offer had not been accepted on the terms contained in the 
memorandum of sale. Respondent should have informed 
complainant of this important information, but it failed to do so. 
Accordingly it is liable for the damages which accrued as a result 
of its negligence. Complainant fully expected to receive the 
peaches it ordered at the price the parties had discussed. This 
price is not in dispute. It did not receive the full amount of 
peaches it expected and was forced to purchase additional peaches 
at a higher price. The respondent, as the party causing the loss 
because of its failure to inform complainant of the condition of 
availability, is liable to complainant for the difference between the 
price it expected to receive peaches for and the price it actually 
paid. We conclude, therefore, that although our terminology was 
incorrect in referring to ‘“‘contract price’, the measure of damages 
used in the order was nevertheless accurate. Accordingly, 
respondent is liable to complainant for the amount of damages 
stated in the order. 


Respondent’s final contention is that the order did not fully 
consider all of the issue it raised. Although all respondent’s 
arguments were not discussed in the order, all arguments were 
fully analyzed and considered. Accordingly, we conclude that this 
contention is without merit. 


In conclusion, it is our opinion that the order of October 9, 
1974, is supported by the evidence and the law applicable thereto. 
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Accordingly, respondent’s petition for reconsideration should be 
and hereby is dismissed and the order of October 9, 1974, is 
reinstated. 


Copies of this order shall be served upon the parties. 


(No. 16,292) 


S & K Farms, Inc. v. PAN AMERICAN Propuce Co. and PAN AMERI- 


CAN Growers, Inc. PACA Docket No. 2-3164. Decided 
January 7, 1975. 


Contract — breach of — Damages — Measure of for non-delivery — Market 
value — determined as cover goods purchase price — Reparation 


Where respondent Pan American Growers, Inc. breached the contract by failing 
to perform delivery of the onions contracted for, this respondent is liable to 
complainant as damages the difference between the original contract price 
and the price paid for the cover purchase, for an amount of $2,240.00 for 
which reparation is awarded complainant against respondent Pan American 
Growers, Inc. The complaint against respondent Pan American Produce 
Co. is dismissed. 


Irving Coopersmith, New York, N.Y., for complainant. 
L. C. McLean, McAllen, TX, for respondent Pan American Produce Co. 
W. R. Sessions, Dallas, TX, for respondent Pan American Growers, Inc. 
Emory E. Tamplin, Jr., Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondents in the amount of 
$2,240.00 in connection with a transaction involving two carloads 
of onions in interstate commerce. 


A copy of the report of investigatvon was served upon each of 
the parties. A copy of the formal complaint was served upon 
respondents. Respondent, Pan American Produce Co., filed an 
answer thereto, denying any involvement in the matter. Respond- 
ent, Pan American Growers, Inc., filed an answer in which it 
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denied any indebtedness to complainant. 


As the amount of damages claimed in the formal complaint does 
not exceed $3,000.00, the shortened procedure provided for in the 
rules of practice (7 CFR 47.20) is applicable. Under this procedure 
the sworn pleadings of the parties are a part of the evidence in the 
case, as is the Department’s report of investigation. As additional 
evidence complainant filed an opening statement. No party to this 
matter filed a brief. 


FINDINGS OF FACT 


1. Complainant, S & K Farms, Inc., is a corporation whose 
address is 200 Crescent Street, Brooklyn, New York 


2. Respondent, Pan American Produce Co., hereinafter 
referred to as ‘‘Produce’’, is a corporation whose address is P.O. 
Box 678, Pharr, Texas. At the time of the transaction involved 
herein, this respondent was licensed under the Act. 


3. Respondent, Pan American Growers, Inc., hereinafter 
referred to as ‘‘Growers’’, is a corporation whose address is P.O. 
Box 678, Pharr, Texas. At the time of the transaction involved 
herein, this respondent was not licensed under the Act but was 
operating subject to license. 


4. The broker for complainant herein acted under the 
assumption that, at the time of contracting, he was dealing with 
Pan American Produce Co., but in fact, he was at all times dealing 
with Pan American Growers, Inc. 


5. The Officers and Directorates of the two respondents herein 
are substantially interlocking; they conducted their businesses 
from a common building and they shared a common postal 
mailing address. 


6. On February 15, 1973, in the course of interstate commerce, 
complainant contracted to buy from respondent, Growers, two 
carloads of jumbo white Mexico onions, containing a total of 1600 
bags, at $6.75 per bag delivered, for U.S. #1, 3”” minimum, 
approximately 55% 3 1/2’, for a total price of $10,800.00, 
shipped to complainant at Brooklyn, New York. 


7. The contract was negotiated by Vantage Sales Company of 
Fairlawn, New Jersey, a brokerage firm. The broker prepared a 
memorandum of sale on February 15, 1973, setting forth the 
contract terms and sent copies thereof to the parties. 
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8. On February 19, 1973, Mrs. Edith Carver, Secretary- 
Treasurer and a Director of Growers, called Vantage Sales Co., 
where she spoke to Mr. Frank Petrocelli, and advised him that 
Pan American was cancelling the two carloads of onions 
contracted for by complainant, as the onions then being harvested 
did not meet contract specifications. 


9. On February 19, 1973, Vantage Sales Co. notified S & K 
Farms that Produce did not intend to make shipment. 
Complainant there stated its intention to hold this respondent 
responsible for breach of the contract, and also notified it directly 
as to this by telegram, dated February 20, 1973. This telegram 
was telephoned and mailed to respondent, Produce, at its common 
office with respondent, Growers. 


10. Mr. Alvin Schepps, of complainant, S & K Farms, Inc., 
upon learning that the onions were not going to be shipped, 
requested Vantage Sales Co. to purchase elsewhere two carloads 
of Mexican onions. Vantage Sales Co. was unable to purchase 
such onions at that time. 


11. On February 26, 1973, complainant made a cover purchase 
of two carloads of onions, consisting of 800/50# U.S. No. 1 Ida- 
Ore Spanish Yellow Onions at $8.40 per bag, and 400/504 U.S. 


No. 1 Jumbo Spanish Yellow Onions at $8.40 per bag, and 
400/50# U.S. No. 2 Jumbo Spanish Yellow Onions at $7.40 per 
bag, all delivered, from Josephson Agro Inc., Payette, Idaho for a 
delivered contract price of $13,040.00, shipped to complainant at 
Brooklyn, New York. 


12. The formal complaint was filed on August 10, 1973, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


An informal complaint was originally brought against Pan 
American Produce Co., which, upon learning of the action, denied 
having had any contact with the complainant. The complaint was 
subsequently filed naming both Pan American Produce Co. and 
Pan American Growers, Inc. as respondents, in the alternative. A 
primary point of contention herein is with which respondent did 
the complainant actually contract. The complainant asserts that 
it contracted with Pan American Produce Co., while that 
respondent denies having communicated with complainant or its 
agent. Respondent Pan American Growers, Inc. admits it spoke 
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to the broker in this transaction, Vantage Sales Co., through its 
agent Billy Don Rogers, concerning the sale of onions to the 
complainant, but it claims that no contract was made. 


The original transaction between the parties was negotiated by 
a broker, Vantage Sales Company. Respondent, Growers, claims 
that there was no binding contract between the parties. Respond- 
ent, Produce, claims to have had no contact with complainant. In 
a sworn statement, submitted as a part of complainant’s opening 
statement, Mr. Frank Petrocelli, owner of Vantage Sales 
Company, said that he had confirmed verbally, and in writing, on 
a standard memorandum of sale, the transaction of February 15, 
1973, between the parties herein. Though this memorandum of 
sale listed the seller as ‘“‘Pan American Produce Co.”’, in his 
statement Mr. Petrocelli never states to whom he spoke during 
the negotiations herein. However, Mr. Billy Don Rogers, Vice- 
President of respondent, Growers, states in its answer that he 
spoke with Vantage Sales Company in these negotiations. The 
original transaction called for four carloads of onions, with 
shipment on February 17, 19, 21, and 23, 1973. On February 16, 
respondent, Growers, through Billy Don Rogers, called the broker 
to say that Growers would be unable to ship the two carloads 
scheduled for February 21 and 23. This part of the transaction 
was subsequently cancelled by the parties. On February 19, 1973, 
Mrs. Edith Carver, the Secretary-Treasurer and a Director of 
respondent, Growers, called the broker to cancel the other two 
carloads which were to have been shipped. The two respondents 
herein operated from the same post office address and offices. 
Along with the similarity of their names, this could easily have 
resulted in confusion among their customers as to with whom they 
were dealing. We believe that such confusion existed on the part 
of Mr. Petrocelli in this transaction. However, there was no 
mistake on the part of respondent, Growers, as to any matter 
herein, nor was it apparently aware of any confusion on the part of 
the broker. There was, at most here, a unilateral mistake of fact 
by the broker as to exactly with whom he was dealing. There was 
no mistake as to any other matters by the broker. On the basis of 
this evidence we find that in all instances herein complainant, 
through its broker, was dealing with respondent, Growers, and 
that at no time did it deal with respondent, Produce. Accordingly, 
the action against respondent Pan American Produce Co. should 
be dismissed. Further reference to respondent is to respondent, 
Growers. 


Respondent’s assertion is that it only agreed to supply onions 
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to complainant’s specification if they were available. It states that 
as a standard procedure in its business, guarantees as to specific 
sizes on advance orders are not made. This assertion is 
contradicted by respondent’s actions and the evidence in the 
record. We therefore conclude that there was an enforceable 
contract between the parties herein. 


Complaiiant consented to the cancellation of the two carloads 
that were to have been shipped on February 21 and 23 and thus 
there was no breach of the contract as to these. The contract also 
called for the shipment of two more carloads of onions on the 17th 
and 19th of February, 1973. On February 19, Mrs. Carver 
telephoned the broker to say that respondent also would not ship 
this part of the order. Mr. Petrocelli then called complainant and 
relayed this message to it, through Mr. Alvin Schepps, its agent. 
Mr. Schepps stated that S & K Farms would not accept a 
cancellation on this final part of the order and that they would 
hold respondent liable as they considered its actions to be in 
breach of contract. He instructed the broker to convey this to 
respondent, Produce, and he also sent a telegram to the same 
effect to this respondent. Subsequently respondent did not ship 
the two carloads of onions called for under the contract. This 
constitutes a breach of the contract and is in violation of section 


2(2) of the Act. If there was any intention on the part of the seller 
that the sale was to be conditional upon availability of the onions 
its agents failed to properly convey this to the broker or purchaser 
and so it is liable under the contract for complainant’s damages in 
the transaction. 


The general measure of damages for breach of contract by non- 
delivery of the goods contracted for is said to be the difference 
between the contract price and the market value of the goods at 
the time when they ought to have been delivered (U.C.C. 2-713). 
In the absence of other evidence, market value may be established 
by the purchase price paid for comparable goods acquired as cover 
under U.C.C. 2-712. Delano Corporation of America v. Vincent 
Kasuga 26 A.D. 576 (1967). 


After respondent’s default and complainant’s notification that 
it would hold respondent liable on the contract, complainant 
attempted to obtain a cover purchase of Mexican white onions 
through Vantage Sales Co. The broker stated that he was unable 
to obtain any such commodity at that time. On February 26, 
1973, complainant subsequently made a cover purchase from 
Josephson Agro, Inc., of Payette, Idaho through C.H. Robinson 
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Company, Inc., a broker. This shipment consisted of 1200/50# 
bags, U.S. No. 1 Spanish Yellow Onions at $8.40 per bag, and 
400/50# bags, U.S. No. 2 Jumbo Spanish Yellow Onions at $7.40 
per bag for a delivered contract price of $13,040.00 


Respondent alleges that the complainant did not buy onions 
similar in kind to that called for in the contract in that the 
product, source and terms were substantially different. And 
furthermore, since it was an improper cover purchase and no other 
method of computing damages has been shown the complaint 
should be dismissed. We are not persuaded by respondent’s 
arguments. Complainant was entitled to a shipment of Mexican 
onions delivered at its place of business in Brooklyn, New York, 
at the contract price. Respondent not only failed to perform under 
the contract, but failed to notify complainant of its inability to 
perform until the day of shipment of the last of the two carloads. 
The broker has stated that no Mexican white onions were 
immediately available at the time of the replacement purchase and 
respondent has offered no evidence to dispute this statement. We 
are, therefore, of the opinion that complainant acted reasonably in 
making the cover purchase of Spanish yellow onions, and is 
entitled to the difference between the price of onions under the 
contract with respondent and the price it paid on the open market 
for the cover shipment. 


The original contract called for 1600/50# bags of U.S. No. 1 
onions at $6.75 per bag delivered for a total contract price of 
$10,800.00. The cover purchase resulted in a delivered contract 
price of $13,040.00. The difference between the two prices of 
$2,240.00 represents complainant’s damages herein. Accordingly, 
this amount, $2,240.00 should be paid by respondent to 
complainant as reparation, with interest. 


ORDER 


The action against respondent, Pan American Produce Co., is 
hereby dismissed. 


Within 30 days from the date of this order, respondent, Pan 
American Growers, Inc., shall pay to complainant, as reparation, 
$2,240.00, plus interest thereon at the rate of 8 percent per annum 
from March 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 16,293) 


AMERICAN Foops, Inc. v. Corey Brotners, Inc. PACA Docket 
No. 2-3300. Decided February 11, 1975. 


Allowances or deductions — condition — Merchantability — breach of war- 
ranty of — Burden of proof — failure to sustain 


Where respondent accepted the 96 crates of berries in the first lot and failed to 
sustain is burden of proof of breach of merchantability thereof, its claim of 
deductions thereon is also unsustained and respondent is liable to com- 
plainant for the total contract price of these berries. 


Contract — cancellation claim — Burden of proof — failure to sustain 


Where respondent accepted the second lot of berries and failed to sustain its 
burden of proving a cancellation of the contract therefor, respondent is liable 
to complainant for the total contract price thereof. 


Total contract prices — Reparation 


Where respondent has paid complainant no part of the contract prices of the two 
transactions involved herein, the amount of which is $1,392.00, reparation 
is awarded complainant against respondent in said amount with interest. 


Fowler & White, Miami, Fla., for complainant. 
Charles E. Hurt, Charleston, W. Va., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,392.00 in 
connection with transactions involving two truckloads of 
strawberries in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000.00, the shortened procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
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Under this procedure, the verified pleadings of the parties are 
automatically a part of the evidence in the case, as is the 
Department’s report of investigation. In addition, complainant 
filed an opening statement and respondent filed an answering 
statement as evidence. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, American Foods, Inc., is a corporation whose 
address is 7965 West Lantana Road, Lake Worth, Florida. 


2. Respondent, Corey Brothers, Inc. is a corporation whose 
address is P.O. Box 166, Charleston, West Virginia. At the time 
of the transactions involved herein, respondent was licensed 
under the Act. 


3. On Monday, November 26, 1973, in the course of interstate 
commerce, complainant sold to respondent 96 crates of 
strawberries at an agreed price of $5.00 per crate, delivered 
Charleston, West Virginia, for a total contract price of $480.00. 
Delivery of the berries specified in this contract was made to 
respondent on Sunday, December 2, 1973, at Charleston, West 
Virginia, with the berries being accepted by respondent at that 
time and place. 


4. On Monday, December 3, 1973, in the course of interstate 
commerce, complainant sold respondent 192 crates of 
strawberries at an agreed price of $4.75 per crate, delivered 
Charleston, West Virginia, for a total contract price of $912.00. 
Delivery of the berries specified in this contract was made to 
respondent on Thursday, December 6, 1973, at Charleston, West 
Virginia, with the berries being accepted by respondent at that 
time and place. 


5. The total of the contract prices for the lots of strawberries 
involved herein is $1,392.00, no part of which has been paid. 


6. The formal complaint was filed on March 24, 1974, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


There are a number of issues arising out of the two transactions 
which form the basis of this proceeding. This being the case, and 
in the interest of simplicity, we shall discuss the transactions 
separately, in chronological order. 
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As to the first transaction, the parties agree that on November 
26, 1973, respondent purchased from complainant 96 crates of 
strawberries at an agreed price of $5.00 per crate, delivered 
Charleston, West Virginia; that on December 2, 1973, and pur- 
suant to the foregoing contract, complainant tendered 96 crates of 
strawberries to respondent at Charleston, West Virginia; and that 
the strawberries thus tendered by complainant were accepted by 
respondent on or about December 2 at Charleston. 


It is at this point that there is a variance in the respective 
positions of the parties. Respondent contends that ‘“‘some of the 
96 berries that came in Sunday were good and some were bad”’; 
that respondent’s Philip Corey complained about this to com- 
plaint’s Paschal Beare; and that respondent was granted a 
reduction of 25c per crate on the contract price of the berries as a 
result of this complaint. Complainant denies that any complaint 
was made by respondent concerning the quality and condition of 
these berries on arrival at Charleston. On the contrary, com- 
plainant’s Beare, in a letter to respondent’s Philip Corey, dated 
January 10, 1974, and entered in evidence as Exhibit No. 1 to the 
formal complaint, states that he telephoned Corey on December 3, 
1973, and that Corey at time remarked on the good quality of this 
lot of berries. 


Since respondent accepted the berries, it became liable to 
complainant for the agreed purchase price thereof, less provable 
damages sustained by respondent as a result of any breach of 
warranty by complainant. B. G. Anderson Co., Inc. v. Comunale, 
25 A.D. 228. It appears that respondent is claiming that the 
condition of this lot of berries on arrival in Charleston was such as 
to constitute a breach of the warranty of merchantability in 
connection with this delivered sale. As the moving party, 
respondent has the burden of proving its claim by preponderance 
of the evidence. 


The only evidence concerning the quality and condition of this 
lot of berries on arrival in Charleston is contained in the statement 
given by respondent’s Philip Corey, that some of the berries were 
good and some were not. This statement is contradicted by 
complainant’s Paschal Beare, who claimed that in the telephone 
conversation of January 10 with Corey, the latter praised the 
quality of the berries received from complainant. 


On the basis of the evidence before us, we conclude that 
respondent has failed to sustain its burden of proving that the 
berries in this 96-crate lot were in such condition on arrival in 
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Charleston as to constitute a breach of the warranty of mer- 
chantability by complainant. We further conclude that respond- 
ent has failed to show that the original contract price per crate 
was reduced by complainant, since such alleged reduction was 
based upon the alleged breach of warranty by complainant, which 
has not been established by respondent. Accordingly, respondent 
owes complainant the agreed contract total of $480.00 for 96 
crates of berries, computed at $5.00 per carton, delivered 
Charleston, West Virginia. 


As to the second transaction, the parties agree that on 
December 3, 1973, complainant sold to respondent 192 crates of 
strawberries at an agreed price of $4.75 per crate, delivered 
Charleston, West Virginia, for a total contract price of $912.00. 
According to respondent, its purchase of these berries had been 
made to fill a contract with one of its customers, who cancelled its 
order with respondent on that same day, December 3. Respond- 
ent alleges that subsequently it informed complainant through 
Mr. Beare, but still on December 3, of its loss of its (respondent’s) 
sale, and that Mr. Beare agreed to a cancellation of the sale of 
these berries to respondent. Complainant, through Beare, denied 
that its sale to respondent was cancelled. Beare stated that he had 
talked with Corey on December 4; that Corey had asked that the 
contract for the 192 crates of berries be cancelled; that he (Beare) 
told Corey that the berries had already been manifested and were 
in transit to Charleston, but that complainant would make every 
effort to sell respondent’s order enroute. According to Beare, 
complainant was not successful in disposing of the berries 
enroute, and an effort by complainant to sell 96 crates of the 
berries to a chain store in Charleston was likewise unsuccessful. 


Respondent, as the party alleging that the contract was can- 
celled, has the burden of proving such allegation by a prepon- 
derance of the evidence. In addition to Corey’s statement alleging 
the cancellation of the contract by complainant, respondent offers 
the affidavit of its salesman, Emile Farris, who stated that he 
monitored a telephone conversation between Beare and Corey on 
December 6 and that Beare at that time admitted to Corey that 
the sale of December 3 had been cancelled by complainant on the 
latter date. Respondent also points to the attempted sale by 
complainant of 96 crates of this lot of berries as evidence that 
complainant considered the berries to be its own. Complainant, 
however, states that this effort on its part was simply a part of 
Beare’s promise to help respondent dispose of the berries, after 
respondent’s sale to its original customer had fallen through. 
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We have before us the sworn statement of one witness, that the 
contract of December 3 was not cancelled. We have before us the 
sworn statements of two other witnesses, that the contract was 

cancelled. It has been held that a preponderance of the evidence, 

as the term applies in these proceedings, is not necessarily con- 
trolled by the number of witnesses, but rather by their credibility. 
Murlas Brothers Company v. Zambito Brothers, 17 A.D. 338. 
While respondent has mustered two witnesses here who testified 
that the contract was cancelled, and complainant has but one 
testifying to the contrary, the weight to be given to the respective 
testimony must be judged—among other things—by the cir- 
cumstances in existence at the time. In this context, it appears 
difficult to understand why complainant would cancel its contract 
with respondent and undertake the disposition of these berries to 
other buyers, simply because respondent’s customer had decided 
not to honor its contract with respondent. In short, why would 
complainant agree to assume respondent’s problem at all, when 
the root of that problem was not something which complainant 
had done, but was something which arose out of the failure of 
respondent’s customer to take the berries from respondent, as per 
its contract? Since the matter rests on credibility, we are of the 
opinion that, absent other evidence or explanation, respondent 
has failed to sustain its burden of proving that the contract as to 
this lot of berries was cancelled, and it is so concluded. 


The berries were delivered to and accepted by respondent, 
which owes complainant the agreed contract price of $912.00. 
There is not sufficient evidence to establish any breach of 
warranty by complainant relative to the condition or quality of 
these berries, so that no question of damages arises to diminish 
respondent’s liability for the total of the contract price. Although 
respondent claims to have paid complainant $323.00 in connection 
with the two transactions involved herein, evidence to support 
such claimed payment is not in the record before us. 


The total of the delivered contract prices of the two lots of 
berries involved herein is $1,392.00. Respondent’s failure to pay 
this sum to complainant is in violation of section 2 of the Act, for 
which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,392.00, with interest thereon at 
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8 % per annum from January 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,294) 


In re JouN Ciarence Watts, a/k/a JoHNNIE CLARENCE Watts, 
a/k/a CLarRENcE Monrow Warts, d/b/a JoHNNIE Warts 
Propuce. PACA Docket No. 2-3510. Decided February 11, 
1975. 


Failure to pay promptly and in full — wilful, flagrant and repeated violations 
— Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing 
to pay promptly and in full for perishable agricultural commodities pur- 
chased and received in commerce as found herein, the facts and circum- 
stances of such violations shall be published. 


Marshall Marcus, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a Complaint filed on October 11, 1974, by 
the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the Complaint that respondent purchased, received 
and accepted numerous lots of perishable agricultural com- 
modities, in interstate commerce, from 30 sellers, but failed to 
make full payment promptly of the agreed purchase prices, or 
balances thereof, to the sellers in the total amount of $203,743.28. 


A copy of the Complaint was served upon the respondent on 
October 15, 1974, which Complaint has not been answered. The 
time for an answer having expired and upon the motion of the 
complainant for the issuance of a Decision, the following Decision 
and Order is issued without further procedure or hearing, pur- 
suant to section 47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 
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FINDINGS OF FACT 


1. Respondent, John Clarence Watts, also known as Johnnie 
Clarence Watts, also known as Clarence Monrow Watts, is an 
individual doing business as Johnnie Watts Produce whose last 
known address is in care of Mr. Harvey A. Monroe, 123 North 
Main Street, Jonesboro, Georgia 30236. 


2. Pursuant to the licensing provisions of the Act, license No. 
660833 was issued to respondent on September 17, 1965. This 
license was renewed annually, but terminated on September 17, 
1974, when respondent failed to renew it. 


3. During the period February through July 1974, respondent 
purchased, received in interstate commerce, and accepted 
numerous lots of fruits and vegetables from 30 sellers, but failed 
to make full payment promptly of the agreed purchase prices, 
totaling $203,743.28. 


CONCLUSION 


Respondent’s failure to make full payment promptly with 
respect to the transactions as set forth in paragraph 3 of the 
Complaint constitute wilful, flagrant and repeated violations of 
section 2 of the Act (7 U.S.C. 499b), for which the Order below is 
issued. 


ORDER 


A finding is made that respondent has committed wilful, 
flagrant and repeated violations of section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above shall be 
published. 


This order shall take effect on the eleventh day after this 
decision becomes final.* 


Pursuant to the amended Rules of Practice governing 
procedures under the Act, this Decision will become final without 
further procedure 35 days after service hereof unless appealed to 
the Secretary by a party to the proceedings within thirty days 
after service as provided in sections 47.37 and 47.39 of the 
amended Rules of Practice published in the Federal Register of 
November 5, 1973 (38 F.R. 30444). 


Copies hereof shall be served upon the parties. 


*The Decision and Order became final February 11, 1975. — Ed. 
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(No. 16,295) 


MutTuaAL VEGETABLE SALES v. HARSHFIELD Bros., Inc. PACA 
Docket No. 2-3274. Decided February 11, 1975. 


Order upon reconsideration 


John R. Catlin, Newport Beach, CA, for complainant. 
Edward F. Seiller, Louisville, Ky., for respondent. 
Morris Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on November 13, 1974, dismissing a complaint 
by complainant against respondent. A copy of this order was 
served upon complainant on November 19, 1974. Complainant, on 
November 29, 1974, filed a petition for reconsideration of the 
order of November 13, 1974. Since the petition was filed within 
ten days after service of the order upon complainant, it 
automatically sets aside the order of November 13, 1974, pending 
final action on the petition (7 CFR 47.24). 


Complainant in its petition takes exception to our order of 
November 13, 1974. We have reconsidered our order of November 
13, in light of complainant’s exception, and find that this matter 
was before us and was thoroughly considered at the time we 
issued our order. In our opinion, the order of November 13, 1974, 
is supported by the evidence and by the law applicable thereto. 
Accordingly, complainant’s petition is dismissed without prior 
service upon respondent and the order of November 13, 1974, is 
hereby reinstated. 


Copies of this order shall be served upon the parties. 


(No. 16,296) 


Antico Potato BROKERAGE EXCHANGE v. FartrmMont Foops Com- 
PANY, a/t/a Buiue Star Division. PACA Docket No. 2-3140. 
Decided February 13, 1975. 
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Contract terms — deductions not authorized under — Failure to account fully 
— Reparation 


Where respondent failed to account fully to complainant for the potatoes in 
issue, and failed to prove its deductions authorized under the terms of the 
contract, respondent is liable to complainant for the total contract price, 
$22,177.75, less the amount of $20,266.92 already paid by respondent 
thereon, for a balance due and owing complainant of $1,910.83 for which 
reparation is awarded. 


Complainant pro se. 
Thomas Conis, Omaha, Nebraska, for respondent. 
Emory E. Tamplin, Jr., Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of 
$1,910.83 in connection with a transaction involving numerous 
truckloads of potatoes in interstate commerce. 


A copy of the report of investigation was served upon each of 
the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, denying any liability in 
the matter. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000.00, the shortened procedure provided in 
the rules of practice (7 CFR 47.20) is applicable. Under this 
procedure, the sworn pleadings of the parties are a part of the 
evidence in this case, as is the Department’s report of in- 
vestigation. No additional evidence was filed by either party. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Glen Virgil Risdon, doing 
business as Antigo Potato Brokerage Exchange, whose address is 
P.O. Box 484, Antigo, Wisconsin. At the time of the transaction 
involved herein, complainant was licensed under the act. 


2. Respondent, Fairmont Foods Company, also trading as 
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Blue Star Division, is a corporation whose address is P.O. Box 
1191, Omaha, Nebraska. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. During the period October 9, 1972, thru October 17, 1972, in 
the course of interstate commerce, complainant sold to respond- 
ent, by oral contract, 21 truckloads of bulk, 85 % U.S. No. 1 or 
better, chipping stock potatoes, at an agreed price of $2.50 per 
cwt., delivered, at respondent’s place of business in Rockford, 
Illinois. 


4. During the period October 9, 1972, thru October 17, 1972, 
complainant shipped 21 truckloads of potatoes from Plainsfield, 
Wisconsin to respondent in Rockford, Illinois. The total invoice 
cost of the potatoes involved herein was $22,177.75, of which 
$20,266.92 has been paid to complainant. Respondent made 
itemized deductions, as set forth in its letter of November 15, 
1972, to complainant, totaling $1,910.83. 


5. The formal complaint was filed on September 10, 1973, 
which was within nine months after the cause of action herein 
accrued. 


CONCLUSIONS 


The complaint in this matter is based on respondent’s alleged 
failure to account fully for 19 out of 21 truckloads of potatoes 
received from Antigo Potato Brokerage Exchange. Both parties 
agree that they made a contract for the produce in question. 
Respondent admits that it made deductions in the amount of 
$1,910.83 from the invoice price of the potatoes shipped by 
complainant, but it claims that these deductions were specifically 
allowed under the terms of the contract. The contract terms as 
alleged by respondent are very detailed, while those alleged by 
complainant merely call for the potatoes to be U.S. #1, chipping 
stock, shipped in bulk, at an agreed delivered price per hundred 
weight. 


There is substantial agreement between the parties herein as to 
the facts involved. There is no dispute as to the amount of the 
deductions made, it is only as to whether these deductions were 
authorized under the terms of the contract. By those terms, it is 
agreed that the potatoes were to be 85 % or better U.S. No. 1 and 
chipping stock. It is also agreed that this was to be a delivered 
sale at $2.50 per cwt. and that the potatoes were to be delivered in 
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bulk. This is the extent of the terms alleged by complainant. Thus 
there is no controversy as to whether the terms, as alleged by 
complainant, were a part of this transaction. 


The primary controversy herein centers on those terms of the 
contract, as alleged by respondent, which allowed it to make the 
deductions complained of. By their detail these are extraordinary 
terms for an oral contract. According to affirmative defenses 
stated by respondent in its answer to the complaint, the contract 
called for the potatoes 


“(1) Tobe U.S. No. 1 Grade 


(2) To be of chipping quality satisfactory to produce a chip of Number 3 or 
lower on the color chart as issued by the National Potato Chip Institute. 


(3) To be completely free of soft rot, blight and second growth and to be of 
85 % or better quality as regarding other minor grade defects. 


(4) To be free of rocks and other debris. 


(5) To either reimburse respondent or allow a set off from invoices for 
damage to blades on potato peelers and slicers and for expense for ad- 
ditional employees to act as sorters and pickers of debris from potatoes, or 
allow a set off from invoiced amounts of any potatoes not meeting contract 
specifications as to quality standards. 


(6) That respondent would accept the potatoes from complainant's carrier 
with the right to later inspect and adjust the prices shown upon com- 
plainant’s invoices for contract specification violations.” 


These terms are not supported by custom or usage in the trade nor 
has respondent offered more than its sworn answer to sub- 
stantiate this claim. Complainant, in a letter of July 12, 1973, to 
the Department, attached as an exhibit to the answer and also the 
report of investigation, stated that the shipments to respondent 
were made only with the understanding that the potatoes would 
meet the shipping requirements and that there was no agreement 
between the parties as to damages. 


In a letter of November 15, 1972, to complainant, respondent 
states that ‘‘the major defect on the potatoes was the rot,” and in 
its answer claims that even under the terms of the contract as 
stated by complainant, there was a breach of the contract which 
would thereby justify the deductions made from the invoice 
prices. Specifically, it alleges that the potatoes delivered did not 
meet the standards for U.S. No. 1 grade. However no Federal 
Inspection Certificate or other acceptable evidence to substantiate 
this claim has been offered. We do not find respondent’s claims 
persuasive. On the evidence submitted we hold that complainant 
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has sustained his burden of proof herein while respondent has 
failed to show the existence of the terms, as claimed by it, in the 
contract, or that the contract was breached by complainant. 


Respondent sent to complainant a letter dated November 15, 
1972, in which it gave an itemized explanation of the deductions it 
had made from the invoice amounts for each truckload for which 
deductions were involved. Subsequently, respondent sent to 
complainant a check, dated November 22, 1972, in the amount of 
$3,842.50. Respondent states as an affirmative defense that the 
acceptance of this check by complainant, after receipt of the letter 
of November 15, 1974, constituted an accord and satisfaction. 
The respondent has the burden of proof as to every necessary 
element of this defense. In order that there may be an operative 
accord and satisfaction one of the requirements is that there be an 
expression of assent on the part of the creditor. If the performance 
rendered by the debtor is to operate as a satisfaction of the claim 
against it, it must be offered as such to the creditor. There must 
be accompanying expressions sufficient to make the creditor 
understand that the performance is offered to him as full 
satisfaction of the debt. There was no notation on the check of 
November 22, 1972, to indicate that it was being offered as 


payment in full nor was the letter of November 15, 1972, such as 
to put the complainant on notice that any subsequent payment 
was being so offered. There was no accord and satisfaction in this 
matter. 


The contract purchase price for the 21 truckloads of potatoes 
was $22,177.75. After receipt of this merchandise respondent 
made payments in the sum of $20,266.92, leaving a balance due of 
$1,910.83. Accordingly, there is now due and owing to com- 
plainant from respondent $1,910.83. Respondent’s failure to pay 
this amount to complainant is a violation of section 2 of the Act 
for which reparation should be awarded, with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,910.83, with interest 
thereon at the rate of 8 percent per annum from December 1, 1972, 
until paid. 


Copies hereof shall be served upon the parties. 
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(No. 16,297) 


NorFotK BANANA Distrisputors, Inc. v. STANDARD Fruit & 
StreamsHip Company. PACA Docket No. 2-3333. Decided 
February 14, 1975. 


F.o.b. transaction — suitable shipping condition — breach of warranty of — 
Damages — Burden of proof — sustained — Reparation 


Where respondent breached the warranty of suitable shipping condition with re- 
spect to the 846 boxes of bananas in issue, respondent is liable to complain- 
ant for the difference between the f.o.b. contract price plus freight and the 
resale proceeds of $415.75, for a total liability of $2,545.25 for which repara- 
tion is awarded complainant. 


Complainant pro se. 
Charles W. Nelson, Jr., San Francisco, CA, for respondent. 
Gregg E. Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation in the sum of $2,547.75 against respondent 
in connection with a transaction involving two truckloads of 
bananas in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. 


Since the amount claimed as damages does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to that procedure, 
the parties were given an opportunity to submit additional 
evidence in support of their respective positions by means of 
verified statements. Neither party submitted any additional 
evidence; however, respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Norfolk Banana Distributors, 
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Inc., whose address is P.O. Box 503, Norfolk, Virginia. 


2. Respondent is a corporation, Standard Fruit & Steamship 
Company, whose address is c/o Castle and Cooke Foods Division, 
50 California Street, San Francisco, California. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On or about December 17, 1973, in the course of interstate 
commerce, complainant contracted to buy from respondent two 
truckloads of bananas, f.o.b. port of discharge, Baltimore, 
Maryland, for the agreed price of $3.00 per box plus handling. 


4. On or about December 17, 1974, respondent shipped the 
bananas from Baltimore, Maryland to complainant in Norfolk, 
Virginia. Upon arrival on December 18, 1974, complainant 
examined the bananas and discovered that the pulp temperature 
of one of the loads, which consisted of 850 boxes, was between 42° 
and 54° F. 


5. Complainant accepted and paid the full contract price for 
both loads. Complainant resold 846 boxes of the bananas for 
$2,545.25 less than the purchase price. 


6. A formal complainant was filed on March 22, 1974, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute between the parties regarding the existence 
of a contract. There is also no dispute that, upon arrival, com- 
plainant accepted and paid for the bananas. It is complainant’s 
contention, however, that 846 boxes of the bananas were not in 
suitable shipping condition when shipped, and that it, therefore, 
suffered damages in the amount of $2,547.75. ' Respondent denies 
complainant’s allegations and alleges that the bananas were 
delivered to the carrier in good condition and that it therefore, is 
not liable to complainant for damage occurring in transit. 


Complainant, having accepted the produce, has the burden of 
proving that the bananas did not comply with the contract. 
Complainant has alleged that the bananas had chill damage upon 
arrival because they were loaded in cold weather without the use 
of heaters. The carrier supports complainant’s position stating, in 


1. Due to an error in addition, the amount claimed by respondent as loss on 
resale is incorrect by $2.50. 
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a letter to the Department which is part of the report of in- 
vestigation, that its trucks were the proper temperature and that 
the damage, therefore, occurred during loading. After a careful 
review of all this evidence, it is our conclusion that complainant’s 
contention is correct and that it is entitled to the damages it 
suffered as a result of respondent’s breach. 


In conclusion, respondent is in violation of section 2 of the Act 
for shipping goods which did not comply with the contract. 


The measure of damages upon failure of the goods to meet 
contract specifications is the difference between the value of the 
produce at the time of delivery and the value the produce would 
have had at that time if it had met contract specifications. In the 
absence of other evidence, the f.o.b. contract price plus freight 
will be accepted as the value of the produce at the time of delivery 
had it met contract specifications. The proceeds from a prompt 
and proper resale by the buyer will be accepted as the value of the 
produce at the time of delivery. 


In the case at hand, the f.o.b. contract price plus freight for the 
846 boxes of damaged bananas was $2,961.00. The proceeds from 
complainant’s resale were $415.75. Accordingly, respondent is 
liable to complainant for $2,545.25. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,545.25, with interest thereon at 
the rate of 8 percent per annum from January 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,298) 


In re IFSCO, Inc. PACA Docket No. 2-3584. Decided February 
18, 1975. 


Agreed purchase prices — failure to pay in full — flagrant and repeated viola- 
tions — Sanction 


Where respondent purchased and received perishable agricultural commodities 
in interstate commerce and failed to pay in full therefor in 40 transactions as 
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found herein, respondent wilfully, flagrantly and repeatedly violated the 
‘Act. Respondent's license as a registrant under the Act is revoked. 


Garrett B. Stevens, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed on January 13, 1975, by 
the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the Complaint that during the period February 1974 
through August 1974, respondent, acting as a dealer, purchased 
from 15 sellers 40 lots of fruits and vegetables, all being perishable 
agricultural commodities received and accepted in interstate 
commerce, but failed to make full payment of the agreed purchase 
prices, or balances thereof totaling $105,377.55. 


A copy of the Complaint was served upon respondent, and on 
January 31, 1975, respondent filed an answer in which it admitted 
all of the allegations in the Complaint, admitted the jurisdiction of 
the Secretary in this matter, waived oral hearing, waived the right 
of appeal, waived oral argument before the Secretary, waived the 
provisions of Section 10 of the Act with respect to 10 days notice 
before an Order can take effect, and waived the issuance of an 
Initial Decision by the Administrative Law Judge, and further 
consented to the issuance of a Final Order containing findings of 
fact and conclusions based upon the allegations of the Complaint, 
and revoking. respondent’s license to be effective as soon as 
possible. Complainant has consented to the issuance of such an 
Order. 


FINDINGS OF FACT 


1. Respondent, IFSCO, is a Florida corporation whose last 
known mail address is c/o Morris G. Warner, Attorney at Law, 
420 Lincoln Road, Miami Beach, Florida 33139. 


2. Pursuant to the licensing provisions of the Act license No. 
692205 was issued to respondent on June 19, 1969. This license 
has been renewed annually, presently is in effect, and next is 
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subject to renewal on or before June 19, 1975. 
3. The Secretary has jurisdiction in this proceeding. 


4. As set forth fully in paragraph 3 of the Complaint, during 
the period February 1974 through August 1974, respondent, 
acting as a dealer, purchased from 15 sellers 40 lots of fruits and 
vegetables, all being perishable agricultural commodities received 
and accepted in interstate commerce, but failed to make full 
payment of the agreed purchase prices, or balances thereof 
totaling $105,377.55. 


6. Respondent has consented to issuance of an Order revoking 
its license to be effective as soon as possible. 


CONCLUSIONS 


The acts of respondent in failing to make full payment of the 
agreed purchase prices, or balances thereof, with respect to the 40 
transactions as set forth in paragraph 3 of the Complaint con- 
stitute wilful, flagrant and repeated violations of Section 2 of the 
Act (7 U.S.C. 499b). 


Respondent has consented to the issuance of an Order revoking 
its license to be effective as soon as possible. Complainant has 
recommended and consented to the issuance of such an Order. An 
Order to that effect should be issued. 


ORDER 


Effective immediately, respondent’s license is hereby revoked. 


This Decision and Order shall become final immediately upon 
its issuance. 


Copies hereof shall be served upon the parties. 


(No. 16,299) 


Sip Lirsig & Co. v. Joz Bretson. PACA Docket No. 2-3191. 
Decided February 21, 1975. 


Contract terms — track sale basis — Contract price — failure to pay in full — 
Inspection — restricted — Wrongful rejection — Damages — Reparation 
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Where respondent failed to sustain its burden of proof in claiming that the com- 
plainant is not the real party in interest and that the contract terms on the 
California potatoes was a price arrival basis, and wrongfully rejected the 
California potatoes and the Washington potatoes, respondent is liable to 
complainant on the California potatoes for the difference between the con- 
tract price thereof and respondent’s partial payment thereon, and on the 
Washington potatoes for the difference between the contract price and the 
proceeds of resale there. The total due and owing complainant by respond- 
ent on the produce in issue is $5,091.57 for which reparation is awarded. 
An additional amount of $805.33 is awarded complainant against respond- 
ent for fees and expenses incurred in connection with the oral hearing held 
herein. 


Haskell Lurie, Chicago, Ill., for complainant. 
LeRoy W. Gudgeon, Chicago, Ill., for respondent. 
Gregg E. Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation in the amount of $5,091.57 against 


respondent in connection with several transactions involving 
perishable agricultural commodities in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto denying liability to complainant. 


An oral hearing was held in Chicago, Illinois on September 5 
and September 6, 1974. Both parties were represented by counsel. 
Complainant offered the deposition of one witness into evidence 
and called one witness to testify. One witness testified on behalf of 
respondent. Briefs and claims for the award of fees and expenses 
were filed on behalf of both parties. 


FINDINGS OF FACT 


1. Complainant, Sid Lipsig & Co., is a corporation whose 
address is 1425 South Western Avenue, Chicago, Illinois. 


2. Respondent is an individual, Joe Belson, whose address is 
1425 South Western Avenue, Chicago, Illinois. At the time of the 
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transactions involved herein, respondent was licensed under the 
Act. 


3. On or about June 22, 1973, respondent, through the com- 
plainant broker, purchased a carload of California potatoes from 
I. Kallish and Sons on a track sale basis at the agreed price of 
$10.25 per bag less freight charges to Chicago for a total contract 
price of $7,063.60. Upon arrival of the load in Chicago and prior to 
purchase, a restricted inspection was made by both respondent 
and a United States Department of Agriculture inspector. 


4. Respondent took possession of the carload of potatoes and 
sent it to a New York customer, but has only tendered partial 
payment in the amount of $4,060.83. Upon receipt of the partial 
payment from respondent, complainant remitted the money to the 
shipper of the potatoes. 


5. The brokerage agreement between I. Kallish and Sons and 
complainant required complainant to ‘“‘guarantee’’ payment of the 
full contract price if the buyer, who in this case was respondent, 
failed to pay in. full. 


6. During the last week of July, 1973, respondent, through the 
complainant broker, purchased one carload of Washington 


potatoes from Mojonnier & Sons at the agreed price of $11.50 cwt. 
and one carload at the agreed price of $7.00 per carton. Both cars 
were sold f.o.b. Washington as to price with an agreement that 
the potatoes would grade U.S. No. 1 at contract destination in 
New Jersey. 


7. On or about August 3, 1973, the two carloads of Washington 
potatoes arrived in Chicago. Respondent was advised that the 
cars were on track, but he rejected both loads stating that the 
contract was on a price arrival basis. Complainant resold the 
potatoes for $2,088.80 less than the contract price and remitted 
this amount to Mojonnier & Sons. 


8. The brokerage agreement between Mojonnier & Sons and 
complainant required complainant to ‘“‘guarantee’’ payment of the 
full contract price if the buyer, who in this case was respondent, 
failed to pay in full. 


9. Complainant incurred reasonable and necessary fees and 
expenses of $805.33 in connection with the oral hearing. 


10. A formal complaint was filed on October 10, 1973, which was 
within 9 months after the cause of action herein accrued. 





420 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 34 A.D. 417 


CONCLUSIONS 


It is complainant’s contention that it contracted on behalf of I. 
Kallish and Sons for a sale to respondent of one carload of 
California potatoes on a track sale basis and that respondent, 
after inspection and acceptance of the produce, breached the 
contract by failing to pay the full contract price. Complainant also 
alleges that it contracted on behalf of Mojonnier & Sons for a sale 
to respondent of two carloads of Washington potatoes which 
respondent wrongfully rejected upon their arrival in Chicago. 
Complainant resold these loads and it is seeking, as damages, the 
difference between the contract price and the resale price. 
Complainant alleges that it, as the broker, remitted the partial 
payments to the shippers of the potatoes, but it ‘‘guaranteed”’ full 
payment and is, therefore, entitled to collect the full contract price 
from respondent on both sales. 


Respondent contends that complainant is not the real party in 
interest and that it, therefore, is not entitled to bring this action. 
Respondent, in the alternative, denies liability for the carload of 
California potatoes alleging that the produce did not comply with 
the contract. Respondent denies liability for the two carloads of 
Washington potatoes alleging that the contract was on a price 


arrival basis, that no contract price was agreed upon, and that his 
rejection was, therefore, proper. 


The first issue which is raised by these allegations is com- 
plainant’s right to appear as the real party in interest in this 
proceeding. Respondent alleges that I. Kallish and Sons owned 
and shipped the carload of California potatoes, that Mojonnier & 
Sons owned and shipped the carloads of Washington potatoes, 
and that they, therefore, are the real parties in interest. We hold 
that this contention has no merit, since the record reveals a 
principal and agent relationship existed between complainant and 
the owners of the potatoes, whereby complainant was liable to the 
owners for collection and/or payment of all produce sold for the 
owners. Any failure of complainant to collect on a contract, as 
here, meant that the ultimate loss, as between it and the owners, 
would be absorbed by complainant under the ‘‘guarantee”’ 
agreement. It is concluded that under these circumstances 
complainant is the real party in interest and as such is entitled to 
appear as complainant in this proceeding. Dekle Potato Com- 
pany, Inc. v. Zeidenstein Bros., 16 A.D. 942 (1957). 


The next issue which must be discussed is respondent’s liability 
on the carload of California potatoes. As stated earlier, com- 
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plainant alleges that the contract was on a track sale basis. The 
testimony and the evidence submitted at the hearing lead us to 
conclude that the contract was as complainant has alleged. 
Complainant’s invoice clearly indicates that a track sale was 
intended. 


Section 46.43(u)(1) of the regulations (7 CFR 46.43(u)(1)) 
states: 


“Track sale’ or ‘‘sale on track’’ means a sale of produce on track after 
transit and after inspection or opportunity for inspection by the buyer, or 
his agent, who shall be considered to have waived any right to reject the 
commodity so purchased upon receipt by him or his duly authorized 
representative from the seller or his duly authorized representative of the 
bill of lading, delivery order, or other document enabling him to obtain the 
goods from the carrier. 


(2) The above definition shall not be construed as depriving the buyer of a 
right to reparation when the unloading of the car demonstrates that part of 
the lading which was not accessible to inspection was of a quality or 
condition materially inferior to that portion which was accessible to in- 
spection; but notice of intention to file a claim for reparation must be given 
the seller within 24 hours after receipt by the buyer of the delivery order or 
bill of lading. 


Upon arrival of the potatoes, respondent had an opportunity to 


make a full inspection, but only made a restricted inspection. He 
also received the results of a restricted U.S.D.A. inspection. Since 
respondent made a restricted inspection and did not notify 
complainant within 24 hours that the quality or condition was 
materially inferior to that portion inspected, he cannot now deny 
liability to respondent because of the condition of the produce. 
Max Feldbaum & Sons v. Alderiso Bros., Inc., 27 A.D. 763 
(1968). 


The final issue which is raised by complainant’s pleadings is 
respondent’s liability on the two carloads of Washington 
potatoes. Complainant alleges that, prior to delivery, the parties 
entered into a contract with a definite price agreed upon. 
Respondent alleges that the contract was on a price arrival basis. 
At the hearing, complainant offered testimony on _ the 
negotiations which occurred prior to the sale concerning the price 
of the potatoes. Complainant offered the invoices of the sale in 
which a price for the potatoes was indicated and it offered a 
deposition of an employee of Mojonnier & Sons in which the 
employee testified that it would ship the potatoes at the price 
stated on the invoices. Respondent offered no convincing evidence 
to refute complainant’s position. Accordingly, we conclude that 
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the contract was for the sale of one carload of potatoes at $11.50 
per cwt. and one carload of potatoes at $7.00 per carton. 


Having wrongfully rejected the two carloads of potatoes, 
respondent is liable to complainant for its damages. One measure 
of damages for wrongful rejection is to resell the goods and 
recover the difference between the resale price and the contract 
price together with any incidental damages, but less expenses 
saved in consequence of the buyer’s breach. The resale, however, 
must be made in good faith and in a commercially reasonable 
manner. (Uniform Commercial Code, Section 2-706). After 
respondent’s rejection, complainant resold the potatoes for 
$2,088.80 less than the contract price. Respondent has alleged 
that this resale was unreasonably delayed and that the price 
received was not adequate. The record does not prove this con- 
tention. Respondent, therefore, has failed to meet its burden of 
proving that complainant’s actions were unreasonable. 


In conclusion, respondent is liable to complainant on the car of 
California potatoes for the difference between the contract price 
and the amount of his partial payment or $3,002.77. Respondent 
is liable to complainant on the two carloads of Washington 
potatoes for the difference between the contract price and the 
proceeds from the resale or $2,088.80. Failure to pay these 
amounts to complainant is a violation of Section 2 of the Act for 
which reparation should be awarded with interest. 


Complainant has filed a claim for fees and expenses incurred in 
connection with the oral hearing. After reviewing this claim, we 
conclude that all the expenses are not reasonable as defined by 
section 7(a) of the Act (7 U.S.C. 499g(a)). The request for $135 for 
preparation of the complaint must be denied because this fee was 
not incurred in connection with the oral hearing. The claim for 
preparation of interrogatories by Golden & Williams is denied 
because $90 was claimed and approved for preparation of in- 
terrogatories by the attorney for complainant. The request for 
$120 for appearance of counsel in connection with the deposition 
of the shipper Mojonnier & Sons is denied because the deposition 
was by written interrogatories to counsel’s own witness and, 
therefore, presence of counsel was not necessary. Accordingly, 
complainant is entitled to an award against respondent in the 
amount of.$805.33. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
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to complainant, as reparation, $5,091.57 with interest thereon at 
the rate of 8 per cent per annum from August 1, 1973, until paid. 
Within 30 days from the date of this order, respondent shall also 
pay to complainant, as additional reparation, $805.33 with in- 


terest thereon at the rate of 8 per cent per annum from the date of 
this order. 


Copies of this order shall be served upon the parties. 


(No. 16,300) 


Wipe Wor.tp or Foops v. Trinity VALLEY Foops Co. PACA 
Docket No. 2-3390. Decided February 21, 1975. 


Jurisdiction — Burden of proof — failure to sustain — Dismissal 


Where complainant failed to sustain its burden of proving that the peas in issue 
moved in interstate commerce thereby giving the Secretary jurisdiction in 
the matter, the complaint is dismissed. 

Complainant pro se. 


Wallace P. Finfrock, Dallas, TX, for respondent. 
Thomas R. Clark, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,184.90 in 
connection with a transaction involving alleged brokerage fees 
arising from the negotiation of a contract of sale for frozen green 
peas allegedly involving the transportation of the frozen green 
peas in interstate commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation were served upon respond- 
ent. A copy of the report of investigation was also served upon 
complainant. Respondent filed an answer denying liability as 
alleged in the formal complaint. 
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Since the amount involved in this proceeding does not exceed 
$3,000, the issues are submitted under the shortened procedure 
provided in the rules of practice (7 CFR 47.20). Pursuant to this 
procedure the pleadings of the parties, being verified, are con- 
sidered evidence in this case, as is the Department’s report of 
investigation. In addition, respondent filed additional evidence in 
the form of an answering statement. Complainant was given an 
opportunity to file additional evidence by way of an opening 
statement but failed to do so. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Roy L. Hurlbut, doing 
business as Wide World of Foods, whose address is 724 West 
Katella Avenue, Orange, California. 


2. Respondent, Trinity Valley Foods Co., is a corporation 
whose address is 7621 Inwood Road, Dallas, Texas. At the time of 
the transaction involved herein respondent was not licensed under 
the act but was operating subject to license as a corporation. 
Respondent subsequently submitted to the Department a license 
application and the appropriate license fees for the years 1973 and 
1974. License No. 741453 was issued March 26, 1974, and is still 
in effect. 


3. On or about September 27, 1973, respondent employed 
complainant as a broker to negotiate the sale of 39,490 pounds of 
USDA Grade B frozen green peas being held in storage in the 
Smith Frozen Foods of Oregon warehouse at Milton-Freewater, 
Oregon. 


4. On or about September 27, 1973, complainant negotiated the 
sale of the 39,490 pounds of frozen green peas to Imperial Frozen 
Foods of Great Neck, New York, at $.27 per pound, transfer in 
storage f.o.b. the Smith Frozen Foods warehouse at Milton- 
Freewater, Oregon. 


5. On or about February 15, 1974, respondent paid to com- 
plainant the amount of $394.90 as payment for brokerage services 
performed by complainant in connection with the transaction 
involved herein, which amount is $1,184.90 less than the amount 
complainant claims is due for the brokerage services. 


6. The formal complaint was filed on April 23, 1974, which was 
within nine months after the alleged cause of action herein arose. 
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CONCLUSIONS 


In this proceeding complainant alleges, in his formal complaint, 
that he was employed by respondent as a broker to negotiate: 

in the course of interstate commerce for and on behalf of respondent the 

sale of 39,490 pounds of U.S.D.A. Grade B frozen green peas shipped in 

interstate commerce from Dallas in the State of Texas to Great Neck in the 

state of New York... . 


Respondent, in its answer to the complaint, denies that com- 
plainant was employed to negotiate in interstate commerce or that 
the frozen green peas in question were shipped in interstate 
commerce as alleged in the complaint. Accordingly, respondent 
asserts that the Secretary has no jurisdiction over the controversy 
raised by the complaint. 


Under the act, the jurisdiction of the Secretary depends upon 
proof that, among other things, the contested transaction in- 
volved interstate or foreign commerce, or was made in con- 
templation thereof. P. C. Kellam v. Virginia Tomato Cor- 
poration, 29 A.D. 835 (1970). A review of the evidence in the 
record leads us to the conclusion that the transaction, herein, did 
not involve interstate commerce nor did it involve the con- 
templation thereof. In its complaint, complainant bases its 
assertion that the contested transaction involved interstate 
commerce on the grounds that the “frozen green peas [were] 
shipped in interstate commerce from Dallas . . . Texas to Great 
Neck . . . New York.’’ However, undisputed evidence submitted 
by respondent establishes that it purchased the frozen green peas 
in question from Smith Frozen Foods of Oregon and received the 
peas by a transfer in storage at the Smith warehouse in Milton- 
Freewater, Oregon. There is no evidence to establish that the peas 
ever moved out of the state of Oregon. Further, respondent states 
that in employing complainant to sell the peas, complainant was 
instructed to sell them on the basis of a transfer in storage f.o.b. 
the Smith warehouse in Milton-Freewater, Oregon, and that the 
sale, negotiated by complainant, to Imperial Frozen Foods of 
Great Neck, New York, was made on the basis of a transfer in 
storage at the Smith warehouse. While the fact that the trans- 
action was on a transfer in storage basis does not preclude the 
existence of interstate commerce, it does tend to support respond- 
ent’s challenge to the existence of interstate commerce in the 
absence of evidence to the contrary. Although given the op- 
portunity, complainant failed to offer any evidence that the terms 
of the sale negotiated with Imperial Frozen Foods involved any 
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contemplation of movement of the peas in interstate commerce or 
any evidence that the peas were ever actually moved in interstate 
commerce. The fact that the buyer, Imperial Frozen Foods, is a 
New York company and the peas are in Oregon is of no 
significance without a showing of interstate commerce. Iwata v. 
Western Fruit Growers, Inc., 90 F.2d 575 (1937). There is no 
evidence in the record which establishes that the peas moved in or 
that the sale was negotiated in contemplation of movement in 
interstate commerce. 


The burden of proving the interstate nature of the transaction, 
by a preponderance of the evidence, is upon the complainant. We 
conclude that complainant has failed to sustain this burden. 
Accordingly, as complainant has failed to establish that the 
transaction herein involved interstate commerce, we conclude 
that the Secretary’s jurisdiction has not been established and that 
the complaint should be dismissed. Alexander Anasky v. Clifton 
Fruit and Produce, Inc., 25 A.D. 1504 (1966). 


Finally, respondent challenges the jurisdiction of the Secretary 
to hear this case on additional grounds other than lack of in- 
terstate commerce. However, since we have determined that the 
Secretary lacks jurisdiction due to complainant’s failure to 
establish interstate commerce, we conclude that any further 
discussion of the issues raised by respondent is unnecessary. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 16,301) 


CHARLEY HAYASHIDA Farms, Inc. v. S1 S1 Fruit Distrisutors, 
Inc. PACA Docket No. 2-3248. Decided February 26, 1975. 


Lettuce — F.o.b. transaction — good delivery standards — failure to prove 

breach of warranty of — Inspection — not timely — Burden of proof — failure 

to sustain as to weight requirements — Contract — breach of as to lot 408 — 
Loss or damage — failure to prove — Reparation for balance due 
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Where respondent accepted the three lots of lettuce in issue and failed to sustain 
its burden of proof as to weight requirements for lot 399, failed to prove 
breach of good delivery standards as to lot 412, proved breach of contract 
by complainant as to lot 408, but failed to submit an accounting for the re- 
sale thereof and to prove loss or damage, respondent is liable to complainant 
for a total of $4,175.00 less the $1,340.00 already paid complainant by re- 
spondent. This leaves a balance now due and owing complainant in the 
amount of $3,835.00 for which reparation is awarded. 


George Woodard, Alamosa, Colorado, for complainant. 
John R. Catlin, Los Angeles, CA, for respondent. 
Morris L. Selinger, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a _ reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $3,835, for failure 
to make full payment for three truckloads of lettuce purchased in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. The answer of respond- 
ent included a counterclaim against complainant in the amount of 
$3,141.70, later reduced to $1,265, to which complainant did not 
file a reply. Although respondent requested an oral hearing, both 
parties subsequently agreed to proceed under the shortened 
procedure. Accordingly, the shortened procedure provided in the 
rules of practice (7 CFR 47.20) is applicable. Pursuant to this 
procedure, the parties were given opportunities to submit ad- 
ditional evidence in support of their respective positions by means 
of verified statements. Complainant filed an opening statement. 
Respondent submitted an answering statement, and complainant 
filed a statement in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Charley Hayashida Farms, Inc., is a cor- 
poration whose Post Office address is P.O. Box 126, Fort 
Garland, Colorado. 





428 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 34 A.D. 426 


2. Respondent, Si Si Fruit Distributors, Inc., is a corporation 
whose Post Office address is P.O. Box 4544, Yuma, Arizona. At 
the time of the transactions involved herein, respondent was 
licensed under the Act. 


3. On or about September 12, 1972, in the course of interstate 
commerce, complainant, by oral contract, sold and shipped to 
respondent, under invoice No. 399, one truckload of 900 cartons of 
Big Ute Lettuce at $2.05 per carton, f.o.b., plus 30 cents cooling 
per carton, for a total invoice price of $2,115. 


4. On or about September 15, 1972, upon arrival at destination, 
at Birmingham, Alabama, the lettuce was Federally inspected. 
The inspection report read in relevant part as follows. Condition 
of pack: Gross weights range 39 to 49 lbs., Average 43 lbs. gross. 


5. On or about September 13, 1972, in the course of interstate 
commerce, complainant, by oral contract, sold and shipped to 
respondent, under invoice No. 402, one truckload of 800 cartons of 
Big Ute Lettuce, at $1.80 per carton, f.o.b., plus 30 cents cooling 
per carton, for a total invoice price of $1,680. 


6. The lettuce arrived at destination, at Houston, Texas, on 
September 15, 1972, and was Federally inspected in a cold room at 


Houston on September 18, 1972. The inspection report read in 
relevant part as follows: 


“Temperature: Various cartons 52°. 


Condition: Heads or portions of heads not affected by condition defects are 
fresh and crisp. 


Wrapper Leaves: no decay. 


Head Leaves: damage by Tipburn ranges in most samples from 2 to 5 
heads per carton, many none, average 8 %. Decay ranges in most samples 
from 1 to 4 heads per carton, many none, average 6 %. Bacterial Soft Rot 
and Gray Mold Rot, mostly in early, some in advanced.” 


7. On or about September 17, 1972, in the course of interstate 
commerce, complainant, by oral contract, sold and shipped to 
respondent, under invoice No. 408, one truckload of 600 cartons of 
Big Ute Lettuce at $2.00 per carton f.o.b., plus 30 cents cooling 
per carton, for a total invoice price of $1,380. 


8. On or about September 19, 1972, upon arrival at destination, 
at Dallas, Texas, the lettuce was Federally inspected. The in- 
spection report read in relevant part as follows: 

“Condition: Heads or portions of heads not affected by condition factors 

are fresh and crisp. 





C. HAYASHIDA FARMS v.SISI FRUIT DISTBS. 
Cite as 34 A.D. 426 


Wrapper Leaves: No decay. 


Head Leaves: Damage by. Tipburn ranges from 1 to 4 heads per carton, 
average 10 %. Decay ranges from 4 to 7 heads per carton,average 23 %. 
Bacterial Soft Rot, in all stages, mostly early.” 


9. Respondent accepted all three truckloads. It made no 
payment to complainant on invoice No. 399, paid $1,040 on in- 
voice No. 402, and $300 on invoice No. 408. Respondent has since 
refused to pay the balance of the purchase price or $3,835. 


10. The informal complaint was filed on May 7, 1973, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that it sold respondent three truckloads of 
lettuce for $5,175, for which it has received only $1,340. It has 
instituted this proceeding to recover the balance. Respondent 
does not deny having received and accepted the lettuce but 
contends that the produce received was light weight, damaged 
and held prior to shipment, and therefore did not conform to the 
contract of sale. As its first defense, respondent asserts that 
complainant’s salesman, Bob Pier, authorized deductions from 
the invoice prices of the above-mentioned transactions making the 
amount of $1,340 total payment for all three loads. As a second 
defense, respondent asserts that the shipment failed to meet the 
good delivery standards for lettuce set forth in section 46.44 of the 
applicable regulations. It sought to support this by Federal 
Inspection Reports for all three transactions. Respondent also 
asserts a counterclaim for damages in the event its first defense is 
not sustained. 


While complainant states that Lonnie Howerton and Sue 
Howerton were making the purchases from complainant, it is not 
clear whether it was Lonnie or Sue who personally negotiated the 
contract terms and the alleged allowances with complainant’s 
salesman Bob Pier. All of respondent’s statements are made by 
Sue Howerton; however nowhere do these statements allege that 
it was Sue Howerton who personally negotiated with Bob Pier. 
Thus respondent fails to support its contentions concerning 
contract terms and the alleged allowances by any statements 
which we can recognize as being by a party with personal 
knowledge of the facts. 


The first question for decision, therefore, is whether or not 
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deductions were effected at the times of arrival. Respondent 
alleges that upon arrival of the load covered by invoice No. 399, it 
contacted Bob Pier and informed him that the lettuce was short 
weight, and therefore did not conform to the contract of sale. 
Respondent contends that Pier authorized it to dispose of the 
lettuce and agreed that respondent would not be liable for any of 
the contract price on the lot. 


Respondent also alleges that upon arrival of the loads covered 
by invoices No. 402 and No. 408, it contacted Bob Pier and told 
him that the lettuce arrived in a damaged condition. Respondent 
contends that Pier agreed to settle lot 402 at $1.00 per carton plus 
cooling, and lot 408 at 50 cents per carton, no cooling charge. 
Accordingly, respondent submitted to complainant $1,040 on 
invoice 402 and $300 on invoice 408 which it claims was payment 
in full for both truckloads. Complainant denied that any such 
agreements were made. 


Respondent, as the party affirmatively alleging that Bob Pier 
agreed to an alteration of the original contract terms, has the 
burden of proving such agreements by a preponderence of 
evidence. Beyond its contentions, however, respondent has in- 
troduced no evidence to support any deductions. Although Bob 
Pier died shortly before the complaint was filed, respondent 
stated that several people overheard the settlement offers between 
it and Bob Pier, and would supply affidavits to this effect. 
Respondent, however, has submitted no such affidavits. We 
therefore conclude that respondent has not met its burden of 
proving that deductions were authorized by complainant. 


As a second defense, respondent contends that the shipments 
were in breach of contract, since they failed to meet good delivery 
standards for lettuce set forth in section 46.44 of the regulations. 


Section 46.44 states as follows: 


“Unless otherwise agreed to between the contracting parties, ‘good 
delivery’ in connection with f.o.b. contracts of purchase and sale means 
that the commodity meets the requirements of the contract at time of 
loading or sale and, if the shipment is handled under normal transportation 
service and conditions, will meet the following additional requirements on 
delivery at the contract destination. 


(a) Lettuce 1,... 

2, If the contract does not specify a U.S. grade or 
percentage of condition defects, the lettuce at destination may 
contain a maximum of 15 percent, by count, of the heads in any lot 
which are damaged by condition defects including therein not more 
than 9 percent serious damage of which not more than 5 percent may 
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be decay affecting any portion of the head exclusive of wrapping 
leaves....” 


Respondent alleges that the contracts for sale were for freshly 
packed lettuce, yet it has submitted evidence that the lettuce 
complainant shipped was held over in a cooler before shipment. 
Respondent, however, has submitted no acceptable evidence to 
show that the parties specifically contracted for freshly packed 
lettuce, nor do the invoices specify any quality or grade 
requirements. Complainant’s shipment of lettuce, which had been 
held over, therefore, does not constitute a breach of contract. 


Respondent further contends that all three shipments failed to 
meet good delivery standards, because they were either light 
weight or damaged upon arrival. We will deal with each allegation 
of breach individually. 


Respondent claims that it had entered into a contract with com- 
plainant under invoice No. 399 for the purchase of 900 cartons of 
lettuce having a gross weight range of 48 to 50 Ibs. The Federal 
Inspection Report showed that the gross weight for lot 399 ranged 
from 39 to 49 lbs., an average of 43 lbs. gross. Respondent urges 
that this was a breach of the contract, and therefore the lettuce 
did not meet good delivery standards. Complainant, on the other 


hand, denies that the agreement on lot 399 included any weight 
specifications. 


As the party alleging that Bob Pier made a representation that 
the lettuce would have a gross weight range from 48 to 50 lbs., 
respondent has the burden of proving this statement by a 
preponderence of the evidence. Respondent, however, has sub- 
mitted no supporting evidence to establish its contentions with 
respect to weight, nor does invoice 399 specify any weight 
requirement. Based upon the evidence, we must conclude that the 
respondent has failed to sustain its burden of proof with respect to 
this representation. We therefore find that respondent is liable for 
the full purchase price of lot 399 or $2,115. 


We next turn to lot 402. Respondent alleges that the shipment 
in question did not meet good delivery standards because the 
lettuce was abnormally deteriorated upon arrival. In support of 
its allegation, respondent has introduced the Federal Inspection 
Report of September 18, 1972. 


The inspection report indicates that lettuce in lot 402 contained 
an average of 6 percent decay, only 1 percent in excess of the 
tolerance permitted under good delivery standards in an f.o.b. no 
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grade contract. The tolerance level, however, applies to the 
condition of the goods at the time of delivery at contract 
destination. The inspection, in this case, was not taken at the 
time of delivery. Respondent had received the lettuce on Sep- 
tember 15, 1972, and no inspection was taken until September 18, 
1972. Under the circumstances, we are unable to say there was a 
breach of good delivery standards. Respondent, therefore, has 
failed to show a breach of contract on lot 402 and is liable for the 
remainder of the purchase price or $640. 


We next turn to lot 408. Respondent alleges that the shipment 
in question did not meet good delivery standards because the 
lettuce was abnormally deteriorated upon arrival. In support of 
its allegation, respondent has introduced the Federal Inspection 
Report of September 18, 1972. The report clearly indicates that 
the lettuce did not meet good delivery standards. Having ac- 
cepted the goods, respondent is therefore liable to complainant for 
the purchase price less damages sustained as a result of any 
breach of contract by complainant. The burden of proof is on 
respondent to prove the alleged breach, and the extent of damages 
resulting therefrom. 


Respondent has clearly proven a breach of contract by com- 
plainant, but has failed to show damages. The measure of 
damages for a breach of warranty in regard to accepted goods is 
the difference at the time and place of acceptance between the 
value of the goods accepted and the value they would have had if 
they had been as warranted. In fixing the value of the goods 
accepted, the proceeds obtained in resale may be used if the resale 
is prompt and proper. 


Respondent, in its answer, alleged that the goods were resold 
for a total of $1,220.50, however, it has submitted no evidence to 
support this and has made no mention of when the resale took 
place. In its communications with the Fruit and Vegetable 
Division, of the Department of Agriculture at Los Angeles, 
California, during the preliminary stages of this case, respondent 
was repeatedly advised to account for any resale of the lots in 
question. Respondent, however, has submitted no such ac- 
countings. 


Respondent further alleges that it had made arrangements to 
sell the load representing invoice 408 for $1,680, and would have 
done so had the lettuce made good delivery standards. Respond- 
ent also submitted its own invoice of this prospective sale. This 
evidence, however, is insufficient to show that respondent had a 
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definite contract for the resale of the lettuce. Respondent 
therefore has failed to prove loss of profit or damages on the load 
representing invoice 408, and is liable for the remainder of the 
purchase price or $1,080. 


Based upon the foregoing, we find that complainant is due a 
total of $5,175 less $1,340 previously paid by respondent or a 
balance of $3,835. The failure of respondent to pay complainant 
this amount is a violation of Section 2 of the Act for which 
reparation should be awarded with interest. Respondent’s 
counterclaim since it was based on the alleged breach and loss of 
profits which was not proven should be dismissed. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation $3,835 with interest thereon at 
the rate of 8 percent per annum from October 1, 1972, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


COURT DECISION 


Epwarp Mitton Hatt, d/b/a Drx1e BroKkERAGE COMPANY Uv. 
Mission Suiprers, Inc. Decided February 10, 1975. 


UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF TENNESSEE 


No. C-73-509 


MEMORANDUM OPINION AND ORDER 


Before WeELLForD, Judge. 


This action began as a reparation proceeding under the 
Perishable Agricultural Commodities Act, 7 U.S. Code § 499a et 
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seq., before the Secretary of Agriculture. It was instituted by 
Mission Shippers, Inc. (hereinafter ‘‘Mission’’), defendant- 
appellee in the instant case. A hearing was held on April 27, 1972, 
before Presiding Officer Michael E. Kelly and a decision awarding 
Mission $1,098.60 was handed down on July 5, 1973 by Judicial 
Officer Donald A. Campbell. Following an appeal by Dixie 
Brokerage Company (hereinafter ‘‘Dixie’’), plaintiff-appellant 
herein, Judicial Officer Campbell issued on November 2, 1973, a 
revised order, this time awarding Mission $2,049.80 with interest 
thereon at the rate of 8% per annum from March 1, 1971 until 
paid. The instant action was thereafter instituted by Dixie for the 
purpose of having the decision of Judicial Officer Campbell 
reversed at least in part. 


The Court afforded the parties an opportunity to present proof 
and evidence de novo, although the findings of fact and con- 
clusions of the Secretary were deemed to constitute prima facie 
evidence until and unless overcome. Consolidated Citrus uv. 
Goldstein, 214 F. Supp. 823 (Pa. 1963); Calif. Fruit Exchange v. 
Henry, 184 F.2d 517 (3rd Cir. 1950). See Denunzio Fruit v. Crain, 
188 F.2d 529 (9th Cir. 1951); Fadler Co. v. Hessner, 166 F.2d 904 
(9th Cir. 1948). 


The parties stipulate that Dixie acted at all times material 
hereto as a seller’s broker making sales for Mission’s account. The 
Court appreciates the diligence of counsel on both sides in the 
stipulation as to many factual matters not essentially in dispute. 


Dixie was a broker in connection with a large number of sales in 
the Memphis area over a period of years. One of the entities, a 
produce wholesaler, involved in these sales was Wayne Samples, 
d/b/a Consolidated Tomato Company (herein after ‘‘Con- 
solidated’’) which filed a voluntary petition in Bankruptcy (#¢BK 
71-1218 in this Court) on August 9, 1971. Consolidated listed 
more than $115,000.00 in unsecured debts including Mission at 
$1,500.00 and Dixie at $40,000.00 with virtually no assets 
available to creditors. Mission disclaimed the indebtedness 
asserting that the $1,500.00 should be a debt to Dixie, at the same 
time taking the position that Dixie owed it the unpaid balances 
due on shipments effected to Consolidated at Memphis. 


Mission is a Texas corporation operating in and about Mission, 
Texas, a producer and shipper of fresh produce to various parts of 
the United States. Dixie is an individual proprietorship, a produce 
broker, located and operating in Memphis. Mission had dealings 
over several years prior to 1970 with Dixie to whom it paid 
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brokerage fees for locating buyers of Mission produce in the 
Memphis area. Negotiations and dealings took place over the 
telephone, initiated by Dixie. Orders and deliveries were later 
confirmed by delivery tickets and invoices. Dixie would try to 
locate buyers for a truckload of fresh produce, usually involving 
three to six different buyers. Sometimes shipments were made 
involving several known buyers, others were part of a ‘‘pool’’ then 
unknown to Mission, subject to confirmation and arrangements 
by Dixie. Generally Dixie would remit payment after the buyer 
consignees had paid the invoice price. Because of Mission’s in- 
sistence, however, in cases of slow payment by some buyers at 
times Dixie would advance the balance of funds due to pay for a 
particular shipment where only some of the buyers had actually 
paid, and others had not. Mission knew or should have known 
that some so-called ‘‘pool’’ shipments went to Consolidated. 
During November and December of 1970, when Consolidated’s 
debts began to accumulate, Dixie made advances on at least two 
prior invoices on shipments made by Mission to Consolidated. 
Dixie was in daily contact with Consolidated and knew or should 
have known of its financial difficulties. 


No written notation or notice was made or indicated by Dixie to 
Mission that it was making advances on behalf of Consolidated in 
the fall or winter of 1970, because it was slow in paying its bills. 
Dixie has failed in its burden of establishing that Mission was, in 
fact, informed of these developments, although Consolidated was 
then building up a sizeable and substantial debt to Dixie. On 
December 15, 1970, after these two payments or advances, a 
shipment of produce was arranged by Dixie from Mission 
representing a sales price of $1,444.75, the manifest showing one 
buyer (Cockrell) but the bulk listing Dixie on a ‘‘pool’’ basis. The 
shipment was confirmed by Mission on December 16, 1970, and 
invoiced December 17, 1970 (#6025) by Mission to Dixie as was 
the usual practice. Cockrell paid $769.00 leaving the balance 
which was delivered to Consolidated on December 16, 1970, 
unpaid. Mission claims $667.00 to be due it from Dixie on this 
shipment. 


On December 18, 1970, a serious fire occurred at the Con- 
solidated warehouse, destroying most of the produce on hand. It 
is unknown whether any of the prior Mission shipment was in- 
volved in the fire loss. Dixie learned about the loss immediately 
and inquired as to how this would affect Consolidated’s business. 
There was $25,000.00 insurance coverage which Consolidated told 
Dixie was probably sufficient to take care of the fire damage. 
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Shortly thereafter, however, Consolidated arranged for the in- 
surance company to pay these proceeds to Dixie, the largest 
creditor, because Consolidated was then concerned about seizure 
by the Internal Revenue Service. From the insurance proceeds 
Dixie satisfied some of its advances made for Consolidated to 
various shippers going back to August, 1970; paid the Internal 
Revenue Service; recouped some loans it made to Consolidated; 
and remitted the balance to Consolidated, but Mission was not 
paid on its Invoice #6025. Dixie did not advise Mission about 
these consequences of the fire, and Mission denies that it was even 
told about the fire at all. There is no written communication 
showing that Dixie informed Mission about the evident serious 
financial plight of Consolidated during December, 1970 and 
January, 1971, complicated by the consequences of the fire. 


A similar arrangement for sale of a shipment of produce was 
arranged by Dixie on February 6, 1971. This was also a “‘pool’’ 
shipment to Dixie from Mission, confirmed that same day by 
Mission showing five buyers in the Memphis area but not in- 
cluding Consolidated. Again, on February 8, Mission invoiced 
Dixie for this shipment (#6724) in the amount of $1,464.50. There 
was an overage in this shipment, not unusual in the trade, and 
$397.40 worth of this produce was delivered to Consolidated. 
Dixie collected $1,067.10 from the other buyers but could collect 
nothing from Consolidated on this shipment. Dixie has withheld 
the amount collected, however, pending resolution of this con- 
troversy, to protect itself on its claim for advances made to 
Mission on the Consolidated account and for brokerage set-off. 


On Mission Invoice #5668 on a-shipment and sale to Con- 
solidated, made in late November, 1970, Dixie made a payment or 
“advance” of $192.25 in March of 1971. On Mission Invoice 
#5370, relating to an October sale to Consolidated, Dixie also in 
late January of 1971 paid or advanced $236.00 for the Con- 
solidated account. All these payments or advances by Dixie to 
Mission for Consolidated were without notice. Other brokers 
dealing with Mission customarily indicated in case of such 
‘“‘advances”’ for whom or what account it was being made. 


The Court concludes under the circumstances related that the 
Secretary was essentially correct in his determination of this 
controversy. Dixie failed in its broker’s obligation and duty under 
Sec. 46.28 of the Regulations issued under Title 7, the Perishable 
Agricultural Commodities Act, truly and correctly to account to 
Mission and to advise Mission promptly of unforeseen 
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developments of which it was informed. The effect of what Dixie 
did and failed to do in violation of its quasi-fiduciary relationship 
and duty was to encourage further sales by Mission to Con- 
solidated, which sales would not have been made had Mission 
been informed as it should have been of Consolidated’s condition 
and the status of its long past due account. 


Dixie, then, is liable to Mission for $1,064.40 on sales made on 
invoices #6025 and 6724. In addition, it is liable for $1,098.60 
collected but not remitted. Dixie, on the other hand, is entitled to 
$189.20 commission. Dixie is not entitled to a set-off for its ad- 
vances. 


Judgment in the amount of $1,974.80 is awarded Mission plus 
interest from April 1, 1971. Mission is also awarded an attorney’s 
fee of $500.00, and the costs are assessed against plaintiff- 
appellant. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 16,302) 


In re Marvin TraGcasu Co., Inc. PACA Docket No. 2-2770. In 
order issued February 5, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,303) 

ZoLLtEeR DistrisuTinc Inc. v. Maure Sort Company. PACA 
Docket No. 2-3587. In order issued February 11, 1975, by 
Donald A. Campbell, Judicial Officer. 

(No. 16,304) 
Hatr Moon Fruit & Propuce Co. v. Maure Sott Company. 


PACA Docket No. 2-3586. In order issued February 11, 1975, 
by Donald A. Campbell, Judicial Officer. 





438 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 34 A.D. 438 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 16,305) 

RayBurn Bros., Inc. v. Tucker Propuce Co. PACA Docket No. 
2-3601. In order issued February 13, 1975, by Donald A. 
Campbell, Judicial Officer. 

(No. 16,306) 

Paramount Growers, Inc. v. H & L INTERNATIONAL, Inc. PACA 
Docket No. 2-3189. In order issued February 21, 1975, by 
Donald A. Campbell, Judicial Officer. 

(No. 16,307) 
Sun Trapinc Co., Inc. v. Toro Trapinc Co. PACA Docket No. 


2-3456. In order issued February 21, 1975, by Donald A. 
Campbell, Judicial Officer. 


REPARATION AWARDED -- ADMISSION OF LIABILITY 


(No. 16,308) 


JoHN H. Norman & Sons Distrisutine Co., Inc. v. A & J Dis- 
TRIBUTING Co. PACA Docket No. 2-3576. Reparation of 
$13,372.21 with 8 percent interest from April 1, 1974, award- 
ed complainant against respondent in order issued February 
14, 1975, by Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED — DEFAULT ORDER 


(No. 16,309) 


Paciric Lettuce Company v. IFSCO, Inc. PACA Docket No. 
2-3602. Reparation of $656.40 with 8 percent interest from 
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July 1, 1974, awarded complainant against respondent in 
order issued February 7, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,310) 


Watters, Inc., d/b/a Harvey Scuwenpiman v. IFSCO, Inc. 
PACA Docket No. 2-3603. Reparation of $5,300.00 with 8 
percent interest from June 1, 1974, awarded complainant 
against respondent in order issued February 7, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,311) 


Biue Goose Growers, Inc. v. Tar Heet Tomato Company. 
PACA Docket No. 2-3605. Reparation of $1,544.00 with 8 
percent interest from October 1, 1974, awarded complainant 
against respondent in order issued February 12, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,312) 


LEE-E.t CorporaTIon v. Cat-Ari Farms, Inc. PACA Docket No. 
2-3606. Reparation of $1,125.75 with 8 percent interest from 
January 1, 1974, awarded complainant against respondent in 
order issued February 12, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,313) 


Va.tiey Avocapo SA.gs, Inc. v. Soutuwest Propuce, Inc. PACA 
Docket No. 2-3604. Reparation of $1,975.20 with 8 percent 
interest from May 1, 1974, awarded complainant against 
respondent in order issued February 12, 1975, by Donald A. 
Campbell, Judicial Officer. 
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(No. 16,314) 


JAmEs F.. Pontari & Bros. v. Custom Packinc Ltp. PACA Docket 
No. 2-3607. Reparation of $1,794.80 with 8 percent interest 
from July 1, 1974, awarded complainant against respondent 
in order issued February 13, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,315) 


V. F. Lanasa, Inc. v. Custom Pacxinc Ltp. PACA Docket No. 
2-3609. Reparation of $2,182.50 with 8 percent interest from 
November 1, 1974, awarded complainant against respondent 
in order issued February 13, 1975, by Donald A. Campbell, 
Judicial Officer. 


(No. 16,316) 


VANDE Bunte Bros., Inc. v. Custom Pacxinc Ltp. PACA Docket 
No. 2-3608. Reparation of $1,400.00 with 8 percent interest 


from August 1, 1974, awarded complainant against respond- 
ent in order issued February 13, 1975, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,317) 


Best Super Markets and Granp Propuce Co. v. Dave MILLER. 
PACA Docket No. 2-3619. Reparation of $1,648.50 with 8 
percent, interest from June 1, 1974, awarded complainant 
against respondent in order issued February 19, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,318) 


Orecon Porato, Inc. v. Grower SALEs, INC., oF WASHINGTON. 
PACA Docket No. 2-3620. Reparation of $6,018.75 with 8 
percent interest from August 1, 1974, awarded complainant 
against respondent in order issued February 19, 1975, by 
Donald A. Campbell, Judicial Officer. 
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(No. 16,319) 


P. Tavitta Co., Inc. v. B & P Propuce Distrisutors. PACA 
Docket No. 2-3621. Reparation of $10,234.25 with 8 percent 
interest from July 1, 1974, awarded complainant against 
respondent in order issued February 19, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,320) 


J-B Distrisutinc Co. v. Maure Sott Co. PACA Docket No. 
2-3613. Reparation of $36,779.80 with 8 percent interest 
from September 1, 1974, awarded complainant against re- 
spondent in order issued February 24, 1975, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,321) 


Limeco, Inc. v. Coroco, Inc. PACA Docket No. 2-3612. Repara- 
tion of $2,020.90 with 8 percent interest from October 1, 


1974, awarded complainant against respondent in order 
issued February 24, 1975, by Donald A. Campbell, Judicial 
Officer. 


(No. 16,322) 


Pippinc Packinc Company, Inc. v. JOHNNIE Watts Propuce. 
PACA Docket No. 2-3611. Reparation of $562.50 with 8 per- 
cent interest from February 1, 1974, awarded complainant 
against respondent in order issued February 24, 1975, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,323) 


W. D. Crass & Son v. B & S WuotesaLteE BANANA ComPANy. 
PACA Docket No. 2-3610. Reparation of $810.00 with 8 per- 
cent interest from September 1, 1974, awarded complainant 
against respondent in order issued February 24, 1975, by 
Donald A. Campbell, Judicial Officer. 
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together with his policy and his actions have 
been consistently maintained since 1935, 
although it has been held that administra- 
tive interpretation alone is not conclusive of 
congressional intent, it is well established 
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